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Three days after President Joe Biden named Judge Ketanji Brown Jackson as his nominee to 
succeed the retiring Justice Stephen Breyer, Breyer and his colleagues will return to the bench on 
Monday morning to hear oral argument in a case involving the Environmental Protection 
Agency’s authority to regulate greenhouse gases. Although the case hinges on a highly technical 
provision of the Clean Air Act, it nonetheless has the potential to be one of the most 
consequential cases in a term packed with blockbuster cases. In briefs filed in the case, 
stakeholders ranging from climate scientists to companies like Apple and Amazon emphasize the 
importance of the EPA’s role in regulating greenhouse-gas emissions and caution the justices 
against a ruling that would, they say, hamstring the EPA’s ability to take nationwide action to 
fight climate change. And depending on exactly how the justices rule, their decision could limit 
the power of federal agencies more broadly. 


Background: The long-running fight over greenhouse-gas regulation  


The dispute at the center of West Virginia v. Environmental Protection Agency began with the 
Obama administration’s adoption of the Clean Power Plan, a 2015 rule that sought to combat 
climate change by reducing carbon pollution from power plants. The plan set individual goals for 
each state to cut power-plant emissions, instructed the states to submit their plans by 2018 and 
then gave them until 2030 to meet their goals. Several states and private plaintiffs went to federal 
court to challenge the plan, and in February 2016 the Supreme Court, dividing 5-4, put the plan 
on hold before it could go into effect. 


In 2019, the Trump administration’s EPA repealed the Clean Power Plan and issued a more 
lenient policy, known as the Affordable Clean Energy Rule, that established a different set of 
emission guidelines for existing coal-fired steam plants. The ACE Rule gave states discretion in 
setting standards and gave power plants flexibility in complying with those standards. 



https://www.scotusblog.com/author/amy-howe/

https://www.scotusblog.com/2022/02/in-historic-first-biden-nominates-jackson-to-supreme-court/

https://www.scotusblog.com/case-files/cases/west-virginia-v-environmental-protection-agency/

https://www.scotusblog.com/2016/02/carbon-pollution-controls-put-on-hold/

https://www.scotusblog.com/2016/02/carbon-pollution-controls-put-on-hold/





2 
 


The Trump EPA argued that it was compelled to repeal the Clean Power Plan because it 
exceeded the agency’s authority under the Clean Air Act. Section 7411 of the act authorizes the 
EPA to determine the “best system of emission reduction” for buildings that emit air pollutants. 
That provision, according to the Trump administration and the coal industry, is limited to 
measures that can be implemented on the physical premises of a power plant – a limitation 
known in industry parlance as “inside the fenceline.” Inside-the-fenceline measures include 
things like installing equipment that can reduce a plant’s pollution. 


The Clean Power Plan, by contrast, included some measures that operated industry-wide. For 
example, the plan called for “generation shifting,” which is reducing emissions by shifting the 
source of power generation from higher-emitting power plants to lower-polluting sources of 
energy (such as wind or solar power), and “emissions trading,” when the government sets a cap 
on emissions and requires permits for emissions allowed under that cap. 


A different set of plaintiffs challenged the Trump EPA’s decision to repeal the Clean Power 
Plan, as well as its adoption of the ACE Rule. In a decision on Jan. 19, 2021 — on the Trump 
administration’s final full day in office — the U.S. Court of Appeals for the District of Columbia 
Circuit vacated the repeal of the Clean Power Plan, vacated the ACE Rule, and sent the issue 
back to the EPA for additional proceedings. The D.C. Circuit explained that it found “nothing in 
the text, structure, history, or purpose of Section 7411 that compels the reading the EPA 
adopted.” Two coal-mining companies and 20 Republican-led states, including West Virginia 
and North Dakota, asked the Supreme Court to review the D.C. Circuit’s ruling. They are 
supported by a trade association for coal plants, but perhaps surprisingly, most large power 
companies have lined up on the other side. Those companies have indicated a preference for the 
Clean Power Plan’s emphasis on grid-wide measures to control emissions.    


Last fall, the justices agreed to take up the case. Meanwhile, the Biden administration indicated 
that it would not reinstate the Clean Power Plan; instead, it is drafting its own rules on 
greenhouse-gas emissions from power plants. And although the Clean Power Plan has never 
taken effect, its emissions goals have already been reached – more than a decade early – through 
market forces in the rapidly changing energy industry. 


A threshold issue: The court’s power to decide the case 


There are four separate sets of parties defending the D.C. Circuit’s decision in the Supreme 
Court: the Biden administration; interest groups that include the American Lung Association and 
the Sierra Club; a group of Democratic-led state and local governments, led by New York; and 
several of the country’s largest power companies, which include Consolidated Edison and 
Pacific Gas and Electric. They argue as a threshold matter that the Republican-led states and the 
coal companies do not have a legal right to bring this case to the Supreme Court at all, because 
they are not harmed by the D.C. Circuit’s decision. That decision is on hold, they note, until the 
Biden EPA issues a new rule – which means that the Clean Power Plan will never go into effect. 
As a result, they stress, there is no regulation governing greenhouse-gas emissions from existing 
power plants that currently applies to the states or companies. 
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Instead, the Biden administration and others contend, what the Republican-led states and the coal 
companies are really concerned about in this case is what the EPA might do in its new 
rulemaking to limit emissions. But the appropriate time to challenge that rule is after the EPA 
issues it. According to the administration, the states and coal companies are effectively asking 
the court to issue an impermissible “advisory opinion” about the EPA’s power. 


The states and companies counter that, under the D.C. Circuit’s ruling, the Biden administration 
is free to re-adopt the regulatory provisions of the Clean Power Plan. That possibility, they say, 
means there is still a live dispute for the court to resolve. And it is undisputed, the states and 
companies add, that they had a legal right to sue when they initially contested the Clean Power 
Plan in court. 


A major battle over the “major questions” doctrine 


Beyond the question of whether the court has jurisdiction to resolve the dispute at all, the two 
sides in the case focus on three main questions. The first is a relatively straightforward question 
of statutory interpretation: whether Section 7411 does indeed limit the EPA to requiring 
measures to reduce emissions “inside the fenceline.” The Republican-led states and the coal 
companies argue that it does, while the Biden administration (and its supporters) counter that it 
does not. 


But the real battle focuses on the argument, made by the states and coal companies, that the D.C. 
Circuit’s decision interpreting Section 7411 to give the EPA more expansive authority violates 
the “major questions” doctrine – the idea that if Congress wants to give an administrative agency 
the power to make “decisions of vast economic and political significance,” it must say so clearly. 
Even if the Clean Air Act addresses what (greenhouse gas emissions) and whom (power plans) 
the EPA can regulate, West Virginia writes, it doesn’t say how it can do so. And the Clean Power 
Plan, West Virginia asserts, is undoubtedly “major” – it was projected to cost hundreds of 
billions of dollars and require a massive overhaul of a major sector of the U.S. economy. (Even 
though the Clean Power Plan has never taken effect, the U.S. nonetheless achieved its carbon-
reduction goals nine years early due to market effects in the rapidly changing energy industry.) 


In its brief, North American Coal Company describes the question of addressing climate change 
on a national level as a “serious issue that tees up hard policy choices.” It urges the justices to 
reverse the D.C. Circuit’s decision “to ensure that those momentous trade-offs are made by 
Congress, as the Constitution contemplates.” 


The interest groups and the power companies that are defending the D.C. Circuit’s decision push 
back against the idea that the major-questions doctrine should apply to this case. The Supreme 
Court, the groups stress, has never applied that doctrine to a rule that is no longer in effect and 
would not impose any real costs even if it were revived. Moreover, they add, in its 2011 decision 
in American Electric Power v. Connecticut, the Supreme Court ruled that Section 7411 gives the 
EPA the power to decide how to regulate carbon-dioxide emissions from power plants. 


The Biden administration emphasizes that although “outside the fenceline” measures could 
theoretically have significant practical consequences, that does not mean that all steps that the 
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EPA takes necessarily fall within the scope of the major-questions doctrine. The administration 
distinguishes this case from the Supreme Court’s recent decision relying on the major-questions 
doctrine to block the administration’s vaccine-or-test mandate for large employers. Although the 
court ruled in that case that Congress had not given the Occupational Safety and Health 
Administration the power to adopt measures that would apply to all large employers, it made 
clear that OSHA did have the power to adopt targeted measures in cases in which “the virus 
poses a special danger because of particular features of an employee’s job or workplace.” The 
same is true with the EPA’s power to regulate greenhouse gases, the administration argues, and 
the court should not hamstring the agency’s power in advance by declaring all outside-the-
fenceline measures impermissible before anyone knows what the “practical significance or 
insignificance” of the Biden administration’s rule will be. 


The states and coal companies urge the justices to reverse the D.C. Circuit’s ruling for another 
reason. Unless Section 7411 is read to limit EPA’s power, they say, it would violate the non-
delegation doctrine, the idea that Congress cannot delegate its legislative powers to other 
institutions. Westmoreland Mining contends that allowing EPA to include outside-the-fenceline 
measures like generation shifting “allows EPA to shrug off the statutory criteria that would 
otherwise limit its regulatory discretion,” giving it “unbridled power” to “decide what industries 
to target, how fast to proceed, and how far to go in achieving its objectives.” 


The Biden administration, the interest groups, and the power companies reject any suggestion 
that upholding the D.C. Circuit’s decision would violate the nondelegation doctrine. The 
Supreme Court has long emphasized, they say, that Congress does not violate the nondelegation 
doctrine as long as it provides an “intelligible principle” to guide the agency’s exercise of 
authority. Section 7411 does exactly that: It directs the EPA to consider a variety of factors 
(including cost and whether the limitations are achievable) to reduce pollution. 


The Supreme Court has applied the major-questions doctrine twice in the last year, not only in 
the vaccine case but also in lifting a federal ban on evictions imposed by the Centers for Disease 
Control because of the COVID-19 pandemic. Both of those cases, however, came to the court on 
the so-called shadow docket. In this case, the justices could issue a full-fledged ruling on the 
merits that could, if they accept the arguments by the states and coal companies, limit the power 
of not only the EPA but other administrative agencies. 


The major-questions doctrine was clearly at the forefront of some justices’ minds even before 
Monday’s oral argument. At last week’s argument in a case involving gambling on Native 
American reservations, Justice Elena Kagan asserted that the various doctrines on which courts 
rely to interpret statutes are “all over the place.” She specifically mentioned the “supposed 
major-questions canon,” and she suggested that “maybe we should just toss them all out.” Other 
justices, however, were less convinced. Justice Brett Kavanaugh agreed that Kagan’s question 
was “important,” but he countered that the canons of statutory interpretation are more structured, 
and make more sense, than Kagan gave them credit for. The debate will no doubt continue on 
Monday. 


This article was originally published at Howe on the Court. 



https://www.supremecourt.gov/opinions/21pdf/21a244_hgci.pdf

https://www.supremecourt.gov/opinions/20pdf/21a23_ap6c.pdf

https://www.supremecourt.gov/oral_arguments/argument_transcripts/2021/20-493_c0n2.pdf

https://amylhowe.com/2022/02/27/greenhouse-gases-and-major-questions-justices-to-hear-argument-on-epas-power-to-tackle-climate-change/



		CASE PREVIEW

		Greenhouse gases and “major questions”: Justices to hear argument on EPA’s power to tackle climate change

		Background: The long-running fight over greenhouse-gas regulation

		A threshold issue: The court’s power to decide the case

		A major battle over the “major questions” doctrine








1 
 


Opinion Piece from the Right 


Confronting the Administrative State 
Charles J. Cooper  


National Affairs 


Fall 2015  


The Supreme Court's 2014-15 term will undoubtedly be remembered as one of the most 
significant of the Roberts Court. From the definition of marriage to the legality of Obamacare's 
implementation, the Court issued several landmark decisions that grabbed headlines and 
consumed commentators. 


Less noticed, however, were four opinions authored by Justice Clarence Thomas that call into 
question the constitutionality of the massive and largely unaccountable bureaucracy that we 
commonly refer to as the administrative state. In bold and clear prose, Justice Thomas explained 
how the basic principles of our Constitution's separation of powers are incompatible with the 
system of bureaucratic rule that took root in the Progressive era and now reaches into virtually 
every realm of American life. 


In Department of Transportation v. Association of American Railroads, Justice Thomas 
described the violence done to the structure of our constitutional system when Congress 
delegates its lawmaking powers to administrative agencies. In B&B Hardware v. Hargis 
Industries, he stressed that agencies may not, consistent with Article III of the Constitution, 
usurp the federal courts' judicial power. And in Perez v. Mortgage Bankers Association and 
Michigan v. Environmental Protection Agency, he argued that federal courts shirk their 
constitutional duty when they defer to an agency's interpretation of federal law. Together, the 
principles articulated by Justice Thomas in these opinions attack the very existence of the 
modern administrative state. 


It is fitting that we refer to the administrative state as a "state," for it has become a sovereign 
power unto itself, an imperium in imperio regulating virtually every dimension of our lives. Its 
nearly 450 agencies are manned by legions of bureaucrats, now numbering almost 2.7 million. In 
2013 alone, 3,659 final rules were issued, adding 26,417 pages to the Federal Register. All told, 
the Code of Federal Regulations contained 175,496 pages of regulations spread out over 235 
volumes as of 2013. That represents a 7.4% increase in the number of pages in the CFR since 
President Obama assumed office — and that figure does not include 2014 or 2015. 


The domain of the administrative state is vast, ranging from the most trivial to the most 
significant matters of public and private life. With the votes of three FCC commissioners, it 
declares the internet a public utility and seizes control over our nation's web-based economy. 
With the issuance of an environmental rule, it commands once-sovereign states to re-order their 
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electricity markets or face crippling blackouts. Its legions regulate our health care and our 
children's dolls, our national banking system and our neighborhood stop signs. As Chief Justice 
John Roberts recently stated: "The Framers could hardly have envisioned...the authority 
administrative agencies now hold over our economic, social, and political activities." 


Although the framers could not have envisioned the modern administrative state, they certainly 
envisioned the danger to liberty posed by the accumulation of government powers in the hands 
of federal officials. Indeed, it was to protect against this hazard that they separated the great 
powers of government. 


Our constitutional system, and specifically its separation of powers, was premised on the 
founders' conception of the nature of man, and it was the Progressive movement's rejection of 
this conception of man that led to the rise of the administrative state that now rules over us. The 
Progressive understanding of man and government will continue its logical unfolding — and the 
administrative state's rule will grow ever-more expansive and oppressive — until the people strip 
it of the power it has accumulated. 


COMPETING ANTHROPOLOGIES 


Justice Thomas observed in Association of American Railroads that "[t]he Constitution does not 
vest the Federal Government with an undifferentiated 'governmental power.' Instead, the 
Constitution identifies three types of governmental power and, in the Vesting Clauses, commits 
them to three branches of Government....These grants are exclusive." The structural protection of 
this system of separated powers, as Madison put it in Federalist No. 51, was "admitted on all 
hands to be essential to the preservation of liberty." 


The constitutional vision of the founders is rooted in their conception of the flawed nature of 
man and his capacity to rule. The Federalist Papers routinely recur to this theme in explaining 
why the Constitutional Convention established our system of checks and balances, rather than 
simply trusting "parchment barriers against the encroaching spirit of power." For instance, in 
Federalist No. 73, Hamilton justifies the decision to give the president a qualified veto power 
over legislation. He begins by disclaiming any rationale based on the notion of a "superior 
wisdom or virtue in the Executive"; rather, the veto is necessary because "the love of power may 
sometimes betray [Congress]...[or] pervert its deliberations." 


But just as the founders knew that Congress would seek to draw "all power into its impetuous 
vortex," they knew that the president would do the same. In Federalist No. 75, Hamilton 
defended the Senate's role in ratifying treaties, arguing that "[t]he history of human conduct does 
not warrant that exalted opinion of human virtue which would make it wise in a nation to commit 
interests of so delicate and momentous a kind...to the sole disposal of...a President of the United 
States." 


In both of these examples (and there are many more) we see that the motivation for the checks 
and balances of our constitutional system is to protect liberty against man's lust for power — and 
his propensity to abuse it. In Federalist No. 51, Madison famously captured these themes in 
explaining why the Convention allocated powers as it did: 
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[T]he great security against a gradual concentration of the several powers in the same 
department, consists in giving to those who administer each department the necessary 
constitutional means and personal motives to resist encroachments of the others.... Ambition 
must be made to counteract ambition. 


As Madison further explained: "It may be a reflection on human nature, that such devices should 
be necessary to control the abuses of government. But what is government itself, but the greatest 
of all reflections on human nature?" Madison understood that, just as man is corrupted by power, 
government will be corrupted as well. Thus, Madison concluded, "If men were angels, no 
government would be necessary. If angels were to govern men, neither external nor internal 
controls on government would be necessary." But men are not angels, and so the founders 
supplied "opposite and rival interests" to each branch of the federal government to make up for 
"the defect of better motives." 


We can see, then, that there was a close causal connection between the founders' understanding 
of man's nature and the constitutional system of checks and balances that they crafted to preserve 
the separation of powers. But if one has a different view of man, one is likely to have a different 
view of the need for the separation of powers. 


As Justice Thomas noted in his Perez concurrence, the philosophy of the administrative state 
"has its root[s] in...the Progressive Era." Woodrow Wilson was one of the key thinkers behind 
the rise of the Progressive movement beginning in the late 19th century. His 1887 essay, "The 
Study of Administration," could be considered a sort of Federalist Papers for the administrative 
state — an explication of its political philosophy. And Wilson's philosophy was, at its core, 
motivated by impatience with the compromises and inefficiencies — that is, the checks and 
balances — deliberately built into our constitutional system. 


Wilson began his essay by marginalizing the principles of the founding. Quoting Hegel, he 
argued that those principles are not timeless truths about the nature of man and government but, 
instead, are "nothing but the spirit of that time expressed in abstract thought." Wilson asserted 
that modern life is simply too complex for our founding principles, and that the modern era 
demands a government possessing "the utmost possible efficiency." 


To achieve this goal, Wilson insisted that we must "discover the simplest arrangements by which 
responsibility can be unmistakably fixed upon officials," providing them with "large powers and 
unhampered discretion." The concentration of "unhampered" power in the hands of "experts," 
then, was for the Progressives the essence of efficiency and therefore the genius of the 
administrative state. And since the most efficient form of government is one in which all power 
can be exercised immediately and without obstacles, it is not surprising that Wilson pointed to 
Napoleon's government as an exemplar of good administration. After all, what better way to 
streamline the use of power than to appoint oneself emperor? 


Just as the separation of powers is rooted in a particular view of man, the concentration of power 
has a specific anthropology. Whereas the founders were wary of the threat to liberty posed by 
those wielding government power, Wilson exhorted his readers that "trust is strength in all 
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relations of life" and that "[t]here is no danger in power, if only it be not irresponsible." In 
Wilson's view, "the greater [an administrator's] power the less likely is he to abuse it." 


Wilson, however, did not think that all men are worthy of such trust. Instead, Wilson wrote with 
evident disdain, "[t]he bulk of mankind is rigidly unphilosophical, and nowadays the bulk of 
mankind votes." In sharp contrast to the framers, who believed that "[a] dependence on the 
people is...the primary control on the government," Wilson saw the rule of the people as the 
greatest obstacle to efficient governing. He dismissed the masses as "selfish, ignorant, timid, 
stubborn, or foolish." But out of the masses, he said, "there are hundreds who are wise." It was 
upon these wise few — these angels among us — that Wilson would confer power. As Wilson 
put it, "The cook[s] must be trusted with a large discretion as to the management of the fires and 
the ovens." The rest of us should be content to eat what they serve us. 


THE RISE OF THE ADMINSTRATIVE STATE 


Wilson's vision of man — and his trust in consolidating power in the hands of "experts" — 
became the intellectual framework for the rise of the administrative state in the first half of the 
20th century. Its premises gradually became accepted and engrained in the legal culture of the 
day and soon became evident in the jurisprudence of the Supreme Court. Piece by piece, the 
Constitution's separation of powers was dismantled by the justices. 


The Court's first victim was Article II of the Constitution, which provides, simply enough, that 
"the executive Power shall be vested in a President." As Justice Antonin Scalia correctly 
observed in his Morrison v. Olson dissent, "[T]his does not mean some of the executive power, 
but all of the executive power." And, if that principle is to have any force, it requires that the 
president have the authority to remove — for any reason — those who exercise executive power. 
That is because, again in Justice Scalia's words, "once an officer is appointed, 'it is only the 
authority that can remove him, and not the authority that appointed him, that he must fear and, in 
the performance of his functions, obey.'" 


The Supreme Court abandoned this principle in the 1935 case Humphrey's Executor v. United 
States, which held that Congress has the power to restrict the president's authority to remove 
executive-branch officers who are empowered to exercise, in the words of the Court, "quasi-
legislative and quasi-judicial" power. Despite being authored by Justice Sutherland — who is 
often portrayed as one of the conservative villains of the New Deal — Humphrey's Executor 
rests on Wilsonian premises. If there is one word that summarizes the reasoning of that decision, 
it is "expertise." The opinion stresses that the Federal Trade Commission was "called upon to 
exercise the trained judgment of a body of experts," and that it "must be free from executive 
control" in order to preserve "the independence of [the] commission." Humphrey's Executor 
enshrines in law the Wilsonian view that "administration lies outside the proper sphere of 
politics." It is rather the domain of "experts," the angels among us. 


Having gutted Article II, the Progressive vision soon made short work of Article I as well. 
Article I says: "All legislative Powers herein granted shall be vested in a Congress of the United 
States." In the 1935 case A.L.A. Schechter Poultry Corp. v. United States — which invalidated 
the National Industrial Recovery Act — the Court read these words to mean what they say: 
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"Congress cannot delegate legislative power to the President to exercise an unfettered discretion 
to make whatever laws he thinks may be needed or advisable for the rehabilitation and expansion 
of trade or industry." Schechter Poultry was the last gasp of the so-called "non-delegation 
doctrine"; the Court no longer enforces the principle that Congress's legislative power cannot be 
delegated to any other body. The Court's failure to enforce the non-delegation doctrine 
effectively permits Congress to cede the power of making laws to the same "expert" bureaucrats 
whom Humphrey's Executor freed from presidential control. 


Ostensibly, Congress must, in the delegating statute, cabin the agency's discretion by including a 
guiding "intelligible principle," but the Court has permitted completely open-ended, standardless 
principles to satisfy this requirement. In the 2001 case Whitman v. American Trucking 
Associations, Inc., for instance, the Court, in an opinion by Justice Scalia, upheld the Clean Air 
Act's delegation to the EPA of the power to set ambient air-quality standards "requisite to protect 
the public health." The Court, quoting a dissent from Mistretta v. United States, noted that it has 
"almost never felt qualified to second-guess Congress regarding the permissible degree of policy 
judgment that can be left to those executing or applying the law." As Justice Thomas observed in 
Association of American Railroads, "[T]he Court has abandoned all pretense of enforcing a 
qualitative distinction between legislative and executive power." 


Finally, Article III vests "the judicial Power of the United States" in "one supreme Court" and in 
congressionally established inferior federal courts, but that did not stop the Court, in the 1932 
case Crowell v. Benson, from ceding major elements of this authority to executive agencies. In 
Crowell, the Court likened administrative agencies (which have no judicial fact-finding power 
under the Constitution) to juries (which are specifically invested with such power under Article 
III and the Seventh Amendment). Based on this flawed analogy, the Court held that agencies, 
instead of courts, can decide disputed issues of fact, so long as their factual findings receive 
minimal judicial oversight and their interpretations of the governing law are subject to plenary 
judicial review. Given Crowell's emphasis on "prompt, continuous, expert, and inexpensive" 
adjudication, it is hardly surprising that the eminent legal scholar Paul Bator called Crowell "the 
greatest of the cases validating administrative adjudication." 


The Court thus united the judicial, legislative, and executive powers in the "expert" hands of the 
administrative state, heedless of Madison's famous warning in Federalist No. 47 that "[t]he 
accumulation of all powers, legislative, executive, and judiciary, in the same hands...may justly 
be pronounced the very definition of tyranny." 


CHEVRON AND ITS PROGENY 


As it gradually dismantled the separation of powers, the Court reassured the people that it — the 
Court — could be trusted to safeguard liberty. The administrative state could be permitted to 
wield legislative power because the Court would insist that administrative lawmaking comport 
with "intelligible principle[s]" set forth by Congress in the agencies' legislative mandates. The 
administrative state could be permitted to exercise judicial power because the courts would 
review any administrative conclusions of law. And the administrative state could be permitted to 
exercise executive power, independent of presidential control, whenever the courts determined 
that presidential oversight was unnecessary. 
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What emerged from this period was an implicit bargain: The Court would permit Congress to 
delegate — and the administrative state to exercise — legislative, executive, and judicial power, 
but it would review administrative exercises of such power to prevent lawlessness and abuse. 
Judicial review, then, was substituted for the Constitution's checks and balances as the principal 
safeguard against the administrative state's becoming despotic. 


But the justices reneged on the deal in the 1984 case Chevron v. Natural Resources Defense 
Council. Chevron held that a court's review of an agency's statutory interpretation proceeds in 
two steps. First, if the language of the statute is unambiguous, "that is the end of the matter; for 
the court, as well as the agency, must give effect to the unambiguously expressed intent of 
Congress." But, if the statute is "silent or ambiguous with respect to the specific issue," the 
agency's interpretation will be upheld if it is "based on a permissible construction of the statute," 
even if it is not the construction that the court, using "traditional tools of statutory construction," 
would adopt. The Court, in true Wilsonian fashion, justified deferring to agency statutory 
interpretations on the ground that "[j]udges are not experts in the field," whereas agencies can 
take account of "views of wise policy" in determining the meaning of the statute. 


As Chief Justice Roberts recognized in his dissent in City of Arlington v. FCC, "When it applies, 
Chevron is a powerful weapon in an agency's regulatory arsenal. Congressional delegations to 
agencies are often ambiguous — expressing 'a mood rather than a message.'" Such ambiguity is 
endemic in the U.S. Code, since Congress often prefers to set a politically uncontroversial goal 
and leave it to the agencies to figure out the politically controversial means of achieving that 
goal. Indeed, a number of agencies have been given a regulatory carte blanche — authorization 
to regulate, for example, in the "public interest" — and the Supreme Court has uniformly upheld 
such boundless delegations of legislative authority. 


The Chevron decision has been followed by cases in which the Court has delegated still more 
judicial power to the administrative state. Expanding on an obscure 1945 case called Bowles v. 
Seminole Rock & Sand Co., the Court held in Auer v. Robbins in 1997 that an agency's 
interpretation of its own regulations is itself entitled to deference, thereby compounding the 
agency's insulation from meaningful judicial review. Call it Chevron squared. The Court even 
held, in the 2005 Brand X case, that an agency's interpretation of an ambiguous statute prevails 
over a court's prior contrary interpretation. In other words, in interpreting the meaning of an 
ambiguous statute, the agencies can overrule the courts, including the Supreme Court. And, most 
recently, in City of Arlington the Court extended Chevron to questions of agency jurisdiction, 
holding that, when a statute is ambiguous on whether the relevant agency has authority to 
interpret it, courts must defer to the agency's determination that it has such authority. 


The bottom line is that our constitutional order has been subverted, perhaps irreversibly: First, 
the administrative state is free to exercise legislative power, delegated by Congress, over 
virtually every aspect of life, and Congress need not provide even so much as an "intelligible 
principle" to constrain its regulatory discretion. Second, the administrative state has the last 
word, binding even on the Supreme Court, on what ambiguous statutory provisions mean, 
including on the jurisdictional question of whether Congress actually authorized it to interpret 
the statute in the first place. And, finally, the administrative state has executive power to enforce 
its laws, as it alone has interpreted them, liberated from any meaningful review by the courts and 
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often from any meaningful control by the president. It can truly be said that, in the main pursuits 
of everyday life, we are ruled by a one-branch government. And the "experts" who run it are 
accountable to no one: They are not elected, nor are they controlled by those who are elected. 
And they certainly are not angels. 


QUESTIONING THE ADMINISTRATIVE STATE 


Restoring the federal government's accountability to the people would require nothing short of a 
wholesale overhaul of the Court's separation-of-powers jurisprudence: the overruling of 
Humphrey's Executor, the revival of the non-delegation doctrine, and the enforcement of Article 
III's requirement that courts, rather than bureaucrats, adjudicate private disputes and determine 
the last word on (in Chief Justice John Marshall's words) "what the law is." In recent cases, there 
have been some glimmers of hope in this regard. The Court's 2011 decision in Stern v. Marshall 
suggests some resistance by the Court to adjudication outside of Article III, and the Court 
refused to extend Humphrey's Executor in Free Enterprise Fund v. Public Company Accounting 
Oversight Board in 2010. But the truth is that these recent victories for the separation of powers 
are marginal at best, for neither case questions the fundamental Progressive premises of the 
administrative state. Only Justice Thomas has consistently questioned the constitutionality of the 
modern administrative state, and, as noted earlier, he expressed his doubts anew in four powerful 
concurring opinions this past term. 


When the Court in 2001 essentially interred the non-delegation doctrine in Whitman v. American 
Trucking Associations, Justice Thomas authored a short concurrence noting that, although the 
opinion faithfully applied existing precedent: "On a future day...I would be willing to address the 
question whether our delegation jurisprudence has strayed too far from our Founders' 
understanding of separation of powers." That day arrived in Association of American Railroads, 
which held that Amtrak is a government entity for purposes of analyzing the constitutionality of 
Congress's delegation to it of regulatory power. 


Although Justice Thomas concurred in the Court's ruling, he took the occasion to call for a 
revival of the non-delegation doctrine. The founders' "devotion to the separation of powers is, in 
part, what supports our enduring conviction that the Vesting Clauses are exclusive and that the 
branch in which a power is vested may not give it up or otherwise reallocate it." Justice Thomas 
addressed head-on the Court's implication in American Trucking that it is impossibly difficult for 
courts to enforce the non-delegation doctrine because doing so entails a task beyond their ability 
— determining the boundary between legislative and executive powers: "[C]lassifying 
governmental power is an elusive venture. But it is no less important for its difficulty." Justice 
Thomas concluded his concurring opinion with these words: 


We have too long abrogated our duty to enforce the separation of powers required by our 
Constitution. We have overseen and sanctioned the growth of an administrative system that 
concentrates the power to make laws and the power to enforce them in the hands of a vast and 
unaccountable administrative apparatus that finds no comfortable home in our constitutional 
structure. The end result may be trains that run on time (although I doubt it), but the cost is to our 
Constitution and the individual liberty it protects. 
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Justice Thomas applied these principles to Article III in his B&B Hardware dissent. The Court 
held that an agency's adjudication of a trademark issue precluded a federal court from coming to 
a different conclusion on the same issue, applying a doctrine known as "issue preclusion" or 
"collateral estoppel." Noting that the Court's holding "raises serious constitutional concerns," 
Justice Thomas began by observing, "Under our Constitution, the 'judicial power' belongs to 
Article III courts and cannot be shared with the Legislature or the Executive." Given "some 
historical evidence suggest[ing]" that the adjudication of rights such as the one at issue in B&B 
Hardware "is a function that can be performed only by Article III courts," the Court's decision 
"may effect a transfer of a core attribute of the judicial power to an executive agency." 


Justice Thomas did not believe that the Court had to reach these constitutional questions, and so 
he couched his arguments in less-than-definitive language. Yet, even these tentative conclusions, 
with their focus on basic separation-of-powers principles, are radically opposed to the carefree 
delegation of judicial power to administrative agencies that characterizes Chevron and its 
progeny. 


Justice Thomas again turned to the meaning of Article III in his Perez concurrence, in which he 
criticized the doctrine set forth in Auer and Seminole Rock requiring courts to defer to an 
agency's interpretation of its own regulations. Drawing on the recent scholarship of Professor 
Philip Hamburger, Justice Thomas emphasized that "the judicial power, as originally understood, 
requires a court to exercise its independent judgment in interpreting and expounding upon the 
laws." But when a court adopts an agency's interpretation rather than its own best judgment 
regarding the meaning of a regulation, the court transfers the "exercise of interpretive judgment 
to the agency." 


"When courts refuse even to decide what the best interpretation is under the law," Thomas 
continued, "they abandon the judicial check. That abandonment permits precisely the 
accumulation of governmental powers that the Framers warned against." And the danger inherent 
in ceding judicial power to the administrative state cannot be justified by the need for 
"expertise": "This defense of Seminole Rock deference misidentifies the relevant inquiry. The 
proper question faced by courts in interpreting a regulation is not what the best policy choice 
might be, but what the regulation means." Nor can judicial deference to agency interpretations be 
justified on the ground that Congress has delegated to agencies power to issue judicially binding 
interpretations of agency regulations: "Lacking the power itself, it cannot delegate that power to 
an agency." 


Justice Thomas's constitutional arguments against Seminole Rock deference applied no less 
forcefully to Chevron itself. Indeed, consider this passage: 


[D]eference amounts to a transfer of the judge's exercise of interpretive judgment to the agency. 
But the agency, as part of the Executive Branch, lacks the structural protections for independent 
judgment adopted by the Framers, including the life tenure and salary protections of Article III. 
Because the agency is thus not properly constituted to exercise the judicial power under the 
Constitution, the transfer of interpretive judgment raises serious separation-of-powers concerns. 
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So too with Chevron. It should have come as no surprise, then, that Justice Thomas called into 
question Chevron's constitutionality in his Michigan v. EPA concurrence later in the term. 


Drawing on his three earlier opinions, he argued that Chevron deference is constitutionally 
untenable whether agencies are understood to be exercising delegated judicial power (in 
violation of Article III) or delegated legislative power (in violation of Article I). To the extent 
that Chevron is based on a congressional delegation of power to agencies to interpret federal 
statutes, Chevron "wrests from Courts the ultimate interpretative authority to 'say what the law is' 
and hands it over to the Executive." That, as Thomas pointed out, "is in tension with Article III's 
Vesting Clause." But if, instead, Chevron is based on a congressional delegation of lawmaking 
power to agencies to "fill in [the] gaps based on policy judgments," Chevron "might...escape the 
jaws of Article III's Vesting Clause" only to run "headlong into the teeth of Article I's." 


Justice Thomas concluded his Michigan concurrence by urging the Court to re-examine 
Chevron's constitutional bona fides: 


As in other areas of our jurisprudence concerning administrative agencies, we seem to be 
straying further and further from the Constitution without so much as pausing to ask why. We 
should stop to consider that document before blithely giving the force of law to any other agency 
"interpretations" of federal statutes. 


Indeed, not only should the Court do so; fidelity to the Constitution's separation of powers 
demands nothing less. 


DECONSTRUCTING THE ADMINISTRATIVE STATE 


Justice Thomas's four separation-of-powers opinions this past term compellingly demonstrate the 
extent to which we no longer have a three-branch federal government. But Justice Thomas's 
views do not command a majority of the Court — or anywhere close to a majority. And it is 
highly unlikely, unfortunately, that the Court will ever be composed of five originalists like 
Thomas. Thus, far from being cause for optimism, Justice Thomas's lonely opinions underscore 
that the Court is unlikely to restore the founders' understanding of our constitutional structure in 
the foreseeable future. 


The only other way to correct the Court's constitutional mistakes is for the people to do it 
themselves. The Constitution provides a procedure for the American people — "the only 
legitimate fountain of power," as Madison emphasized in Federalist No. 49 — to rein in an out-
of-control federal bureaucracy, even in the face of congressional opposition. That procedure is 
the Article V convention process, by which two-thirds of the states can call a convention "for 
proposing amendments," subject to ratification by three-fourths of the states. 


The difficulty of convening a constitutional convention under Article V is demonstrated by the 
fact that it has never happened in our nation's history. Still, it is noteworthy that there is 
substantial and growing support among some conservatives for a convention. They are in good 
company. Thomas Jefferson, in his Notes on the State of Virginia, proposed a procedure for 
calling a state constitutional convention to remedy violations of the separation of powers. Such 
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remedies may be necessary, to quote Madison, "whenever any one of the departments may 
commit encroachments on the chartered authorities of the others." 


At this juncture, we are far past the point of mere encroachments by each branch of government 
on the constitutional domains of the others: We essentially have a one-branch government, run 
by unelected, unaccountable, bureaucratic "angels." Every available method of restoring the 
separation of powers must therefore be at least considered, for not only does the modern 
administrative state pose an unacceptable threat to individual liberty, it cannot even make the 
trains run on time. 


Charles J. Cooper is a founding partner of Cooper & Kirk, PLLC, and served as Assistant 
Attorney General for the Office of Legal Counsel under President Ronald Reagan. The author 
wishes to acknowledge, with gratitude, the assistance of Joel Alicea, an associate at Cooper & 
Kirk. 
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On Tuesday, in American Hospital Association v. Becerra, the Supreme Court appeared 
receptive to the claim that Medicare overstepped its authority when it cut the amount that it paid 
certain hospitals for drugs they dispensed in their outpatient departments. None of the justices 
voiced sympathy with the government’s argument that Congress had precluded judicial review of 
the question. And while oral argument mainly involved a technical discussion about statutory 
meaning, several of the conservative justices toyed with the possibility of abandoning Chevron 
deference — the principle that the courts will defer to an agency’s reasonable interpretation of 
the statute that it administers. 


Don Verrilli, a former solicitor general of the United States, argued the case for the hospitals. 
Right out of the gate, Justice Clarence Thomas asked Verrilli if he was “arguing that we should 
overrule Chevron to get to the statutory approach that you’re taking.” Verrilli demurred, saying 
that “we think this is a situation in which the statute is clear, unambiguous … and, therefore, that 
one doesn’t get to the question of whether Chevron needs to be overruled.” 


From there, questions turned to the relevant portion of the Medicare statute, which allows 
Medicare to “adjust” the amount that it reimburses hospitals for outpatient drugs when doing so 
is consistent with the “purposes of this paragraph.” Justice Stephen Breyer said he’d read the 
paragraph “two or three times” and he thought that “the point seems to be to pay the hospitals 
what they actually pay for the drugs, which sometimes you can figure out and sometimes you 
can’t. And when it says ‘adjust’ for purposes, [it] mean[s] adjust so that you get closer to what 
the hospitals are really paying for those drugs. And that’s what [Medicare] did.” Chief Justice 
John Roberts picked up on the theme. “It does seem to me you have to have some limiting 
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principle for what ‘necessary for purposes of this paragraph’ means, or your case is pretty — 
well, I think it might be wrong, right? … So what does it mean?” 


That’s about as rough as the questioning got. And Verrilli didn’t get much pushback on his main 
response, which was that “Congress doesn’t just legislative objectives, it legislates the means by 
which those objectives are to be accomplished.” In his view, the law was clear: Unless Medicare 
has done a study that looks at actual hospital acquisition costs, it must pay the average sales 
price, period. The purpose of the law, Verrilli argued, could be readily inferred from the text. By 
fixing payments to the average sales price, Congress sought to “avoid political favoritism and 
avoid powerful interests going in to the agency and jawboning the agency into giving them 
higher rates based on whatever formula they can come up with.” 


Justice Samuel Alito returned the conversation to Chevron. “If the only way we can reverse the 
D.C. Circuit is to overrule Chevron,” asked Alito, “do you want us to overrule Chevron?” “Yes,” 
Verrilli shot back. “We want to win the case.” Justice Neil Gorsuch followed up by asking 
Verrilli what should replace Chevron if the court abandoned the doctrine. But Verrilli kept his 
answer focused on the statutory question: “There’s clearly a best reading of this statute, and it’s 
our reading.” 


Justice Brett Kavanaugh didn’t join in the questions about overturning Chevron. He instead 
asked Verrilli if his argument was basically to “take footnote 9 of Chevron seriously” — a 
footnote that urges the courts to “emplo[y] traditional tools of statutory construction” in order to 
“ascertai[n] that Congress had an intention on the precise question at issue.” Verrilli confirmed 
that it was. 


Arguing on behalf of the federal government, Assistant to the Solicitor General Christopher 
Michel faced a skeptical bench. Justice Elena Kagan may have summed up the mood most 
pithily: “The provision says, if you have survey data, you do one thing” — pay acquisition costs 
— “and if you don’t have survey data, you do a different thing” — pay the average sales price 
plus 6%. Other justices sounded similar themes. If Medicare could just “adjust” what it paid 
hospitals whenever it didn’t have survey data, Thomas asked, “why would you ever collect 
survey data?” Roberts said that “you seem to think [the authority to ‘adjust’] means everything.” 
Justice Sonia Sotomayor thought it was weird that Congress said in one part of the Medicare 
statute that 340B discounts weren’t to be taken into account when calculating the average sales 
price, but that Medicare went ahead and took them into account as an “adjustment.” 


Michel had solid answers for all of these questions. “How could you be clearer about what the 
purposes of the paragraph are,” he said, “than to read [the opening] subclause of that paragraph 
which says that you can set the rate at average acquisition costs?” Medicare couldn’t just make 
adjustments willy-nilly: It had to support its adjustments with evidence and avoid distinguishing 
among hospitals based on factors that didn’t relate to what it cost them to buy drugs. Here, 
however, the evidence clearly showed that the only hospitals targeted by the rate cut — those 
that participated in the 340B program — were getting paid far above their costs. And the point of 
the Medicare statute has never been to subsidize 340B hospitals; instead, it “has a pervasive 
focus on cost-based reimbursement.” 
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Several of the justices, Kagan chief among them, remained skeptical. Returning to Chevron, 
Justice Amy Coney Barrett asked whether the ambiguity in the statute might raise “just an 
interpretive question, you know, the classic problem of statutory interpretation that a court 
should resolve, as opposed to one that reflects some sort of delegation to the agency.” Gorsuch 
chimed in with a similar point, noting that, in normal cases, “we go down and apply all the tools 
of statutory interpretation, as Chevron footnote 9 says, … and we come up with an answer. It 
may be 51/49. It may be really close. … So why shouldn’t that be true here?” 


Gorsuch followed up with what may be the most vexing question in the case: “What’s 
ambiguous enough to trigger deference to the government?” Michel’s response was that “you 
could write a whole law review article on that,” to which Gorsuch replied, “Somebody has.” 
(He’s right.) But it was Verrilli who had the last word — and he may have captured the mood of 
the court. “The question with respect to Chevron deference is how much ambiguity is enough,” 
he said. “I think the answer is way more than you have here.” 


 



http://cdn.harvardlawreview.org/wp-content/uploads/2016/06/2118-2163-Online.pdf



		ARGUMENT ANALYSIS

		Justices mull Chevron and voice skepticism of Medicare’s rate cut for hospital drugs






1 
 


CASE PREVIEW 


Chevron deference at stake in fight over 
payments for hospital drugs 
By Nicholas Bagley  
on Nov 29, 2021 at 9:28 am  
SCOTUSblog 


Recommended Citation: Nicholas Bagley, Chevron deference at stake in fight over payments 
for hospital drugs, SCOTUSblog (Nov. 29, 2021, 9:28 AM), 
https://www.scotusblog.com/2021/11/chevron-deference-at-stake-in-fight-over-payments-for-
hospital-drugs/  


How much should we pay for drugs? That’s the question at the center of American Hospital 
Association v. Becerra, a sleeper of a case involving billions of dollars in federal spending and a 
chance to reshape two doctrines at the heart of administrative law. 


Drugs, money, and the law: Sounds sexy, right? Still, you could be forgiven for never having 
heard of the case, which will be argued on Tuesday. It arises out of a technical dispute over how 
Medicare, the federal program that insures 63 million elderly and disabled people, pays for some 
of the drugs that hospitals dispense to patients in outpatient departments — in particular, 
chemotherapy drugs and other expensive anti-cancer medications. 


The case centers on part of a 2003 law that gives Medicare two options for how to pay for those 
drugs. Under the first option, Medicare would survey hospitals about what it cost them to acquire 
the drugs. Medicare would then draw on the survey data and reimburse hospitals for their 
“average acquisition costs,” subject to variations for different types of hospitals. It’s a rough-cut 
way to make hospitals whole without requiring them to submit receipts for every drug purchase. 


But Medicare immediately encountered a problem: It just wasn’t practical to survey hospitals 
about their acquisition costs. Fortunately, the law anticipated that possibility and gave Medicare 
a second option. In the absence of survey data, Medicare could pay the “average price” for the 
drug, “as calculated and adjusted by the Secretary [of Health and Human Services] as necessary 
for purposes of this [option].” 


This approach turned out to be costly. A drug’s “average price” is fixed elsewhere in the 
Medicare statute, typically at 106% of the drug’s sale price. As a policy matter, this “average 
sales price plus 6%” approach is hard to defend. Because 6% of a large number is bigger than 
6% of a small number, hospitals have an incentive to dispense more expensive drugs, even when 
there are cheaper and equally effective therapies. 


Other developments soon made the payment policy look even more dubious. Back in 1992, 
Congress created something called the 340B program to support health-care providers that serve 
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poor and disadvantaged communities. Eligible providers get steep discounts on the drugs that 
they purchase — anywhere between 20% and 50% of the normal price. 


Initially, few hospitals qualified for the 340B program. Today, more than two-thirds of nonprofit 
hospitals participate. (For-profits are excluded from the program.) For years, Medicare kept 
paying those 340B hospitals 106% of the average sales price of their outpatient drugs. The 
upshot was that hospitals were buying highly discounted drugs and then charging the federal 
government full price. That heightened the incentive to prescribe very expensive medications — 
which is partly why Medicare spending on outpatient drugs has ballooned, growing an average 
of 8.1% per year from 2006 through 2017. 


Federal regulators were troubled by the gap between hospital costs and Medicare payments. In 
their view, the point of the 2003 statute was to cover hospitals’ costs, not to subsidize 340B 
hospitals. That jibes with the Medicare statute more generally: Its “overriding purpose” is to 
provide “reasonable (not excessive or unwarranted) cost-based reimbursement.” 


So Medicare adopted a rule that, starting in 2018, slashed the reimbursement rate for 340B 
hospitals’ outpatient drugs (or, more precisely, a subset of them) to 22.5% less than the average 
sales price. That was still generous, since on average the 340B discount is about one-third of a 
drug’s price. But it was much less generous than before, and Medicare estimated that the change 
would save taxpayers $1.6 billion every year. 


The American Hospital Association, together with two hospital trade groups and three hospitals, 
filed suit. Had Medicare chosen option one, the plaintiffs argued, it could have focused on 
acquisition costs and even distinguished among hospital groups in setting payment rates. Instead, 
it chose option two, which says that Medicare must pay a drug’s “average price” — not its 
acquisition price — and doesn’t provide for discriminating between hospitals. While the 
plaintiffs acknowledged that Medicare could “adjust” the average price, they argued that a cut 
from 106% to 77.5% of the average sales price was not really an adjustment. It was a wholesale 
revision of the statutory scheme. 


The plaintiffs encountered an obstacle right out of the gate. To prevent courts from second-
guessing Medicare’s choices about how much to pay for outpatient care, the Medicare statute 
says that “[t]here shall be no administrative or judicial review” of those choices. In the 
government’s telling, Congress precluded review because Medicare has a fixed annual budget 
for outpatient care. Increasing payments for one type of care thus requires cutting payments for 
other types of care. 


That linkage means that, if the plaintiffs win, it’s not just that they should have been paid more 
for certain drugs. It’s that all hospitals should have been paid less for other services. (That helps 
explains why coalitions representing rural and for-profit hospitals have filed amicus briefs in 
support of Medicare.) Unwinding that decision would be an administrative nightmare — which 
is why Congress precluded review in the first place. 


As the plaintiffs see it, however, the government simply misreads the scope of the preclusion 
language. Though it generally precludes review of reimbursement decisions relating to outpatient 
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care, it doesn’t cross-reference the subsection relating to outpatient drugs. Both the district court 
and the U.S. Court of Appeals for the District of Columbia Circuit agreed, invoking the strong 
presumption favoring judicial review of agency action. 


On the merits, the plaintiffs fared less well. Though they won in the district court, the D.C. 
Circuit held that Medicare reasonably read the 2003 law to allow it to align hospital 
reimbursement with hospital acquisition costs. Medicare’s interpretation — and the scope of its 
authority to “adjust” payment rates — was thus owed deference under Chevron U.S.A. Inc. v. 
Natural Resources Defense Council, a 1984 decision holding that courts generally should defer 
to agencies’ reasonable interpretations of ambiguous statutes. Judge Cornelia Pillard dissented, 
arguing that the statute unambiguously foreclosed Medicare’s interpretation. 


The plaintiffs asked the Supreme Court to review a single question: whether Medicare should 
receive Chevron deference for interpreting the 2003 law in the manner that it did. Tantalizingly, 
the plaintiffs noted that “[i]t is no secret that members of this Court have raised concerns about 
whether Chevron deference, particularly when applied as indiscriminately as it was in this case, 
violates the separation of powers.” 


The Supreme Court bit. In its order granting certiorari, however, the court instructed the parties 
to brief an additional question: whether the Medicare statute precludes the lawsuit. What that 
means is that — in addition to resolving whether hospitals are entitled to billions of taxpayer 
dollars — the court will have the chance to address two foundational doctrines of administrative 
law: the presumption of reviewability and Chevron deference. 


Arguably, AHA v. Becerra offers an unusually vivid example of the costs of a strong 
presumption of reviewability. If the plaintiffs win, what’s the remedy? Is Medicare supposed to 
reopen every outpatient payment decision that it’s made since 2018, given that paying more for 
340B drugs means it should have paid less for other services? The plaintiffs say no, arguing that 
Medicare wouldn’t be required to make any retroactive adjustments. But the government fears 
otherwise and the answer is not at all clear. Isn’t that the kind of mess that preclusion is meant to 
avoid? 


I’ve called in my academic work for abandoning the presumption of reviewability precisely 
because it disrespects Congress’ reasonable desire to shield some administrative decisions from 
judicial review. In recent years, however, the Supreme Court has evinced no interest in doing so 
— the presumption of reviewability remains “strong.” We may soon find out just how strong it 
is. 


But the big question about the case is whether the court will use it as a vehicle to reconsider 
Chevron deference. In the plaintiffs’ view, it is galling — “an affront to the separation of 
powers” — that the courts would defer when Medicare has exploited a purported ambiguity to 
sidestep Congress’ clear instructions about how much to pay hospitals. Several of the 
conservative justices, including in particular Justices Clarence Thomas and Neil Gorsuch, may 
be receptive to the argument. If so, the right wing of the court could use the case to narrow or 
even overturn Chevron, with potentially dramatic implications for the scope of executive-branch 
power. 
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Whether the court will do so is anyone’s guess. The justices could easily resolve the case on 
narrower grounds. Maybe the statute unambiguously forecloses Medicare’s interpretation of the 
law, as the plaintiffs argue. Or maybe, as the government claims, Medicare properly exercised its 
explicit authority to “adjust” prices for outpatient drugs. 


Neither of those holdings would be the sexiest decision that the Supreme Court has ever issued. 
It would be technical, arcane — even boring. Given the financial stakes, however, it would be 
significant nonetheless. 
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The Major Questions Doctrine


Congress frequently delegates authority to agencies to 
regulate particular aspects of society, in general or broad 
terms. However, in a number of decisions, the Supreme 
Court has declared that if an agency seeks to decide an 
issue of major national significance, its action must be 
supported by clear statutory authorization. Courts, 
commentators, and individual Supreme Court Justices have 
referred to this doctrine as the major questions doctrine 
(or major rules doctrine), although the Court has never used 
that term in a majority opinion. 


This In Focus provides an overview of the major questions 
doctrine. It discusses the doctrine’s framework, provides 
examples of its application, explores recent Supreme Court 
developments, and offers considerations for Congress in 
crafting legislation against the backdrop of the doctrine.  


Overview 
Agencies often must interpret statutes that grant them 
regulatory authority. If challenged, courts may need to 
review such interpretations to determine if an agency has 
exceeded its authority, and in doing so, will sometimes 
defer to an agency’s interpretation of an ambiguous statute. 
Under the major questions doctrine, however, the Supreme 
Court has rejected agency claims of regulatory authority 
when (1) the underlying claim of authority concerns an 
issue of “vast ‘economic and political significance,’” and 
(2) Congress has not clearly empowered the agency with 
authority over the issue. Util. Air Regul. Grp. (UARG) v. 
EPA, 573 U.S. 302, 324 (2014). 


In requiring an agency to point to a clear “textual 
commitment of authority” to regulate issues involving 
major questions, the Court has explained that “Congress . . . 
does not alter the fundamental details of a regulatory 
scheme in vague terms or ancillary provisions—it does not, 
one might say, hide elephants in mouseholes.” Whitman v. 
American Trucking Ass’ns, 531 U.S. 457, 468 (2001).  


The Court has used the doctrine a number of times to reject 
agency claims of regulatory authority, including in regard 
to 


 the Federal Communication Commission’s waiver of a 
tariff requirement for certain common carriers under its 
statutory authority to “modify” such requirement (MCI 
Telecomms. Corp. v. AT&T Co., 512 U.S. 218 (1994)), 


 the Food and Drug Administration’s regulation of the 
tobacco industry pursuant to its statutory authority over 
“drugs” and “devices” (FDA v. Brown & Williamson 
Tobacco Corp., 529 U.S. 120 (2000)), 


 the Environmental Protection Agency’s (EPA’s) 
consideration of costs in regulating air pollutants under 
its authority to prescribe ambient air quality standards 
that “are requisite to protect the public health” with “an 
adequate margin of safety” (Whitman, 531 U.S. 457), 


 the Attorney General’s regulation of assisted suicide 
drugs under his statutory authority over controlled 
substances (Gonzales v. Oregon, 546 U.S. 243 (2006)), 


 EPA’s determination that the regulation of greenhouse 
gas emissions from motor vehicles triggered greenhouse 
gas permitting requirements for stationary sources 
(UARG, 573 U.S. 302), and 


 the Internal Revenue Service’s (IRS’s) decision that a 
federal health care exchange is “an exchange established 
by the State” for purposes of determining eligibility for 
tax credits (King v. Burwell, 576 U.S. 473 (2015)). 


On the other hand, in Massachusetts v. EPA, 549 U.S. 497 
(2007), the Court rejected EPA’s argument, which was 
based on the major questions doctrine, that it did not have 
legal authority to regulate greenhouse gas emissions from 
motor vehicles.  


These examples indicate the range of questions the Court 
has defined as “major” under the doctrine. However, the 
precise scope of the doctrine is unknown. The Court has not 
clearly explained when, as a general matter, an agency’s 
regulatory action will raise a question so significant that the 
doctrine applies. 


Relationship to the Chevron Doctrine 
The Court traditionally has treated the major questions 
doctrine as an exception to the Chevron doctrine, which 
the Court established in Chevron U.S.A., Inc. v. Natural 
Resources Defense Council, Inc., 467 U.S. 837 (1984). The 
Chevron doctrine governs judicial review of an agency’s 
interpretation of a statute it administers. If Chevron applies, 
a court will typically engage in a two-step analysis to 
determine if it must defer to an agency’s statutory 
interpretation. At step one, the court asks whether the 
statute directly addresses the precise issue before the court. 
If the statute is ambiguous or silent in that respect, the court 
must proceed to step two, which instructs the court 
generally to defer to the agency’s reasonable interpretation. 
However, when an agency’s interpretation of an ambiguous 
statute concerns an issue of vast economic and political 
significance, the Court has at times invoked the major 
questions doctrine to deny the agency the deference 
traditionally accorded under Chevron.  
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The major questions doctrine’s precise relationship to the 
Chevron doctrine is unclear. At times, the Court has applied 
the major questions doctrine at step one of Chevron, 
concluding that Congress did not give the agency authority 
to regulate the major question at issue. The Court also has 
invoked the major questions doctrine at step two, 
determining that the agency’s interpretation was 
unreasonable because Congress did not clearly give it such 
authority. The Court has even used the doctrine as a reason 
to reject engaging in the Chevron two-step analysis 
altogether. The Court, therefore, arguably has applied the 
major questions doctrine in the Chevron context in an 
unclear, ad hoc manner. 


When the Court refuses to defer to the agency’s 
interpretation of a major question, it ultimately often rejects 
the agency’s position. That is not always the case. While 
the Court in King v. Burwell (listed above) refused to defer 
to IRS’s interpretation under Chevron, the Court ultimately 
upheld the agency’s reading of the statute based on its own 
interpretation. 


Recent Developments 
In its two most recent major questions doctrine decisions, 
the Court has appeared to signal that the doctrine is not 
merely an exception to Chevron, but also an independent 
principle of statutory interpretation focused on ensuring 
Congress bears the responsibility for confronting questions 
of major national significance. In Alabama Association of 
Realtors v. HHS, 141 S. Ct. 2485 (2021) (per curiam), the 
Court used the major questions doctrine as a basis to block 
enforcement of the Centers for Disease Control and 
Prevention’s (CDC’s) nationwide eviction moratorium. 
CDC issued the moratorium under its authority “to prevent 
the introduction, transmission, or spread of communicable 
diseases” into the country or from one state to another. The 
Court explained that CDC’s action was of major national 
significance and, therefore, required a clear statutory basis 
because the agency’s action covered 80% or more of the 
nation; created an estimated economic impact of tens of 
billions of dollars; and interfered with the landlord-tenant 
relationship, which the Court explained is “the particular 
domain of state law.” 


Further, in National Federation of Independent Business v. 
OSHA, 142 S. Ct. 661 (2022) (per curiam), the Court 
blocked enforcement of the Occupational Safety and Health 
Administration’s (OSHA’s) emergency temporary standard 
imposing Coronavirus Disease 2019 (COVID-19) 
vaccination and testing requirements on a large portion of 
the national workforce pursuant to its authority under the 
Occupational Safety and Health Act. The Court considered 
OSHA’s action to be of major economic and political 
significance because, in its estimation, it seriously intruded 
upon the lives of more than 80 million people.  


Although the Court did not discuss Chevron deference in 
either the OSHA or Alabama Association of Realtors 
decision, it nonetheless applied the major questions doctrine 
in both cases, determining that the agencies lacked clear 
textual authority for their interpretations of the nationally 
impactful subjects at issue. (In line with its prior major-
questions-doctrine decisions, the Court did not use the term 


“major questions doctrine” or a similar label in its majority 
opinions in OSHA and Alabama Association of Realtors, 
although Justice Gorsuch did refer to the doctrine by name 
in his concurring opinion in OSHA.) 


The Court may provide additional guidance on the major 
questions doctrine this year. In West Virginia v. EPA, the 
Court has been asked to review EPA’s authority to regulate 
greenhouse gas emissions from existing power plants under 
the Clean Air Act. The court below rejected an argument 
made under the major questions doctrine that EPA’s 
regulation was not supported by clear congressional 
authorization. The Court heard oral arguments in West 
Virginia on February 28, 2022. For more information on the 
case, see CRS Legal Sidebar LSB10666, Congress’s 
Delegation of “Major Questions”: The Supreme Court’s 
Review of EPA’s Authority to Regulate Greenhouse Gas 
Emissions May Have Broad Impacts, by Linda Tsang and 
Kate R. Bowers. 


Considerations for Congress 
Under the Court’s formulation of the major questions 
doctrine, an agency will lack the ability to determine 
authoritatively a major question if its underlying statutory 
authority does not clearly permit or require it to do so. 
Therefore, if Congress wants an agency to decide issues in 
an area courts likely would consider to be of vast economic 
and political significance, Congress should clearly specify 
that intention in the relevant underlying statute, as opposed 
to relying on vague or imprecise statutory language. This 
task may be difficult at times, given the lack of clear 
guidance from the Court on what can be considered a 
“major” question. 


Even when a statutory delegation of authority over a major 
economic and political question is clear, courts may find 
that the underlying statute raises other problems. For 
example, in his concurrence in the OSHA case, Justice 
Gorsuch argued that even had Congress clearly authorized 
the vaccination mandate at issue in that case, that delegation 
probably would have violated the non-delegation 
doctrine—the separation-of-powers principle that limits 
Congress’s ability to confer legislative authority on 
entities—because the statute contained no meaningful 
restrictions on the agency’s regulatory power and, per the 
agency, conferred near-unlimited discretion on the agency. 
Two Justices—Justices Thomas and Alito—joined Justice 
Gorsuch’s concurrence. 


In his concurrence, Justice Gorsuch opined that the major 
questions doctrine is a key separation-of-powers principle 
related to the non-delegation doctrine. Justice Kavanaugh 
did not join Justice Gorsuch’s OSHA concurrence, but he 
has approvingly remarked in the past that adoption of 
Justice Gorsuch’s views on the major questions doctrine 
and separation of powers would leave agencies only with 
authority to make “less-major or fill-up-the-details 
decisions.” Paul v. United States, 140 S. Ct. 342, 342 
(2019) (Kavanaugh, J., respecting the denial of certiorari).  


Daniel J. Sheffner, Legislative Attorney   


IF12077







The Major Questions Doctrine 


https://crsreports.congress.gov | IF12077 · VERSION 1 · NEW 


 


 
Disclaimer 


This document was prepared by the Congressional Research Service (CRS). CRS serves as nonpartisan shared staff to 
congressional committees and Members of Congress. It operates solely at the behest of and under the direction of Congress. 
Information in a CRS Report should not be relied upon for purposes other than public understanding of information that has 
been provided by CRS to Members of Congress in connection with CRS’s institutional role. CRS Reports, as a work of the 
United States Government, are not subject to copyright protection in the United States. Any CRS Report may be 
reproduced and distributed in its entirety without permission from CRS. However, as a CRS Report may include 
copyrighted images or material from a third party, you may need to obtain the permission of the copyright holder if you 
wish to copy or otherwise use copyrighted material. 


 



https://crsreports.congress.gov/



				2022-04-06T10:11:17-0400

















1 
 


Opinion Piece from the Left 


The Supreme Court Is Poised To Shift 
Executive Branch Power To Itself 
By Kate Riga | March 4, 2022 6:07 a.m.  
Talking Points Memo 


The Supreme Court conservatives, exuding the heady self-confidence of a team that knows it 
cannot lose, haven’t been coy about the jurisprudence they want to reshape or tear down.  


Religious liberty, abortion, guns — the Court has recently taken up and dispensed with a whole 
swath of cases at astonishing speeds, often dramatically changing the bench’s long-held posture 
in relative silence through the shadow docket.  


But perhaps on no topic has the Court telegraphed its intent more clearly than the administrative 
state, the power of federal agencies to regulate and make rules. The dry name belies a system 
absolutely critical to every corner of American life. 


“If I want to dump chemical waste in a swamp, I’d prefer that the federal government not have 
power to regulate that,” Julian Davis Mortenson, professor at the University of Michigan Law 
School, told TPM. “If I want to pay people working in my factory a miserably tiny wage, or 
employ 12 year-olds, I’d rather the federal government not have the power to make a rule against 
that.”  


The Court is now stocked with justices hungry to shift the power back in the direction of those 
nonregulatory interests. In doing so, they’ll really be shifting power to themselves.  


“If the Supreme Court truly honored the rule of law and precedent, then they would acknowledge 
the power of the agencies that was granted to them by Congress in order to save our 
environment,” Sen. Elizabeth Warren (D-MA) told TPM of a recent illustrative case involving 
the Environmental Protection Agency. “But this is an extremist Supreme Court, so I’m very 
worried about the outcome.”   


Because Congress is already paralyzed on critical issues, the prospect of a future in which the 
administrative state is rendered toothless is also a future in which unelected, conservative 
Justices become the arbiters of what the government can and can’t do. It’s a right-wing fantasy, 
cherished and developed for decades, come to life. 


 


 



https://talkingpointsmemo.com/profile/kate_riga
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1930s: New Deal, New Doctrine 


TPM Illustration/Getty Images 


To understand how we got here, we need to foray back to President Franklin Delano Roosevelt’s 
New Deal. The Court struck down some very broad provisions of the New Deal using something 
called the nondelegation doctrine — the idea that Congress cannot outsource its legislative 
powers to other entities.   


But that movement was short-lived.  


“There was a revolution in jurisprudence during the second half of the New Deal,” Mortenson 
said. 


That change in thinking, helped along by retiring justices that were replaced by Roosevelt’s 
nominees, largely governed how the high Court continued to think until recently: that the courts 
will never be in a good position to answer questions about how much delegation is too much 
without relying on judges’ policy preferences. 


It’s now been almost a century, and the Court has never again struck down a regulation based on 
the nondelegation doctrine.  


Instead, courts for many years largely stuck to the same basic framework: Congress gives 
agencies power through laws it passes, and the experts who make up that agency are the best 
suited to interpret and implement those statutes. For example, if Congress tells the EPA in a 
statute to regulate pollution with the best technology available, EPA experts are tasked with 
translating that into specific rules for industries to follow.  
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Agencies have the expertise and nimbleness to pass regulations and make rules that Congress 
lacks. Today’s Congress, nearly inoperable thanks to the Senate filibuster and hyperpartisanship, 
can hardly muster the effort to pass a handful of laws every year. Imagine tasking the legislative 
branch with passing a new law every time an agency wants to tweak a regulation about factory 
protocols or carry out an affordable housing program — the vision dreamt of by nondelegation 
advocates. 


Those advocates, some of whom currently sit on the Supreme Court, maintain that rulemaking 
through the agencies, nestled in the executive branch, is undemocratic: the officials who staff the 
agencies are elected by no one, after all.  


It’s an argument cloaked in disingenuousness and a feigning of ignorance about how the 
government works. Even if you don’t buy the counter-argument that agencies are filled out by 
the President who is directly accountable to voters, it’s simply not the barely-functioning 
Congress that would become empowered by agencies losing authority — it’s the judicial branch, 
the least democratic of the three.  


This skewed power balance is already on display. If agencies can’t be trusted to operate with 
some independence and Congress is unable to pass new laws governing what agencies can do or 
to clarify old ones, that leaves judges to decide the limits of agencies’ power.  


1940s-1970s: Political Turbulence And Agency Growth  


TPM Illustration/Getty Images 


But all of that came later. As America moved deeper into the New Deal era and the 
nondelegation doctrine fell out of favor, there remained some lingering questions about the 
power agencies should have. The American Bar Association, for one, had some concerns.  
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“There was a push to pass a statute regularizing and constraining New Deal agencies,” Gillian 
Metzger, professor of constitutional law at Columbia Law School, told TPM. 


Roosevelt vetoed the first product of that effort, but directed his attorney general to study the 
question. From that emerged the Administrative Procedure Act of 1946, still the statute 
governing how agencies develop and issue regulations. 


During World War II, New Deal agencies expanded significantly and new ones were created to 
convert the peacetime economy to one able to meet the demands of war. 


“Because of World War II and the Cold War, there was extra legitimacy given to the 
administrative state since it was considered part of the security state as well,” Jon Michaels, 
professor at UCLA School of Law, said. Without World War II, “the administrative state would 
probably be more parsimonious since we don’t care as much about protecting the rights of 
children or anything like that.” 


In the ‘60s, the backlash to the administrative state took a new form.  


Milton Friedman and the Chicago School of economics championed a hands-off government, 
developing a school of thought that would later influence President Ronald Reagan.  


In the political sphere, President Lyndon Johnson was dramatically expanding the social safety 
net with his Great Society, a set of domestic programs meant to eliminate poverty and racial 
injustice.  


“He was doing things that Roosevelt didn’t do to actually cover Black people,” Michaels said. 
“All of the sudden, that turned Roosevelt Democrats into Archie Bunker — Nixon Republicans 
— and the New Deal coalition broke down.”  


The tumult of the Carter administration, bogged down by persistent stagflation, helped solidify 
the thinking in conservative corners that big government had failed. 


At the same time these seeds of thought were being planted on the right, agencies experienced a 
period of fecund growth as the public and government embraced a series of movements aimed at 
enhancing people’s rights and quality of life.  


“The ‘60s and ‘70s saw the consumer movement, the environmental movement, the women’s 
movement, the civil rights movement — all these things together built up support in Congress to 
create new agencies and give them new authority,” Peter Shane, chair in law at Ohio State 
University, said. 


Think the EPA, the Occupational Safety and Health Administration (OSHA), the Department of 
Energy. 


Amid the agency growth and dueling conservative opposition to big and interventionist 
government, the courts remained stable and consistent in granting agency authority. It would be 
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another 30–40 years before nascent ideas about the danger of agencies and regulation would 
come to fruition. 


1980s: The Reagan Revolution  


TPM Illustration/Getty Images 


The lessons of Friedman, of the anti-Great Society crusaders, of the disillusioned New Dealers 
had taken hold of a new generation of legal minds. It included then-Associate Counsel to the 
President John Roberts and then-Assistant Education Secretary Clarence Thomas. 


Welcome to the era of small government. The motto: “The nine most terrifying words in the 
English language are: I’m from the government, and I’m here to help.” Deregulation, narrowing 
the government’s footprint, attacking the “welfare” state – these were the fashions of the day. 


“It’s not surprising that this hard push occurred in the 80s because in the late 60s and 70s, 
Congress began to authorize federal agencies to engage in much more ambitious rulemaking 
activity than had previously been the case,” Shane said. 


While anti-regulation ideas took seed in the administration, an outside forum cropped up where 
they could incubate: the Federalist Society.  


Founded by law students disillusioned by what they perceived as an over-liberal slant in the 
preeminent law schools in 1982, it grew explosively into a national organization where those on 
the right could debate and develop legal theories to bring about the deregulatory, small 
government vision they had for the world. Nondelegation was resurrected, originalism gained 
speed and support.  
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It also became a mill for churning out judicial nominees who reliably hewed to that conservative 
mindset.  


The full power of this double-barrelled force took years to be realized, though it has everything 
to do with where we are now.  


“Conservative jurists actually supported executive discretion because they wanted to give 
Reagan a free hand,” Blake Emerson, assistant professor at UCLA School of Law, said. “Scalia 
came out of that tradition. But the policy dynamic shifts when you have progressive president 
trying to use agency power.”   


Despite the political backlash to big government and the embrace of winnowing it down, the 
court actually expanded agency authority in the height of the Reagan era. Then, it was still 
connected to the power of the executive — something conservatives, confident in the idea that 
one of their own would surely frequently occupy the White House, were happy to protect.  


Early 2010s: Obama In The Crosshairs 


TPM Illustration/Getty Images 


Then onto the scene came the perfect target: President Barack Obama, with his liberal ideals and 
a Congress often stalemated by Republicans open about their intent to stymy his agenda by 
whatever means necessary. The rise of the Tea Party bolstered this zero sum strategy.  


“The approach was absolute opposition: ‘We want to see a failed presidency, let’s see how we 
can do that,’” Emerson said. “That message was received by a lot of jurists. The inclination to 
revive some very powerful constitutional tools as part of that was strong.”  
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The momentum was there. The development of ideas to achieve deregulatory ends — 
nondelegation and another theory called the “major questions doctrine” that holds courts should 
not defer to agency interpretations when the rules have implications of “vast economic or 
political significance” — was chugging along. But the Court wasn’t yet peopled with enough 
justices that bought into this worldview.  


Even while Scalia started to sour on his initial defense of agency power, other conservative 
justices like Anthony Kennedy still hewed to the old-school model of being philosophically pro-
business, but still largely accepting of the legitimacy of agency rule-making. 


But the cracks were starting to show, even then.  


In a 2010 case called Free Enterprise Fund v. Public Company Accounting Oversight Board, the 
conservative majority wrote that “the growth of the Executive Branch, which now wields vast 
power and touches almost every aspect of daily life, heightens the concern that it may slip from 
the Executive’s control, and thus from that of the people.”  


In City of Arlington v. FCC in 2013, where Scalia upheld Chevron deference, a doctrine that says 
agencies are entitled to their reasonable interpretations when Congress’ statutes are vague, 
Roberts gave a clue to where the Court was headed in his dissent.  


“It would be a bit much to describe the result as ‘the very definition of tyranny,’ but the danger 
posed by the growing power of the administrative state cannot be dismissed,” Roberts wrote. 


“He wrote that he doesn’t think Chevron should apply unless Congress specifically delegated 
authority to an agency, which is not the broad grants of regulatory authority that you often see in 
statutes,” Jeffrey Lubbers, professor of practice in administrative law at American University’s 
law school, told TPM. “Those grants have been read broadly by the Court in the past, and it was 
an indication that they may start cutting back.”  


In Burwell v. King, a massive Affordable Care Act case in 2014 and 2015, Roberts appended a 
asterisk to the understanding of agency deference that the Court had been abiding by for so long, 
saying that trusting the agency’s interpretation should not be considered appropriate in questions 
of major economic and social significance — a high profile invocation of the major questions 
doctrine. 


While Roberts did help uphold the statute in the case, it was a massive step forward for the 
champions of weak government.  


“It gives authority to the courts to decide whether they feel a question is important enough to 
treat it thus, based on who knows what,” Shane said, calling the implications of Roberts’ 
perspective “jaw-dropping.”  


“Secondly, one of the reasons Congress delegates questions to agencies to resolve is precisely to 
deal with unanticipated problems and unforeseen developments,” he added.  
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Late 2010s: The Dream Court 


TPM Illustration/Getty Images 


With the election of President Donald Trump in 2016, the vision dreamt up in Federalist Society 
conferences and Reagan administration cocktail parties was within reach.  


Steve Bannon, then still White House chief strategist and mastermind behind Trump’s rise, used 
his first public debut in 2017 to promise a yearslong crusade for the “deconstruction of the 
administrative state.” 


Trump had promised during the campaign to fill any Supreme Court vacancy on his watch with a 
Federalist Society-approved candidate, all but sounding the death knell for agency power.  


He got one vacancy thanks to Mitch McConnell’s theft of a seat that should have been Obama’s 
to fill — and then he got two more. It was a changing of the guard.  


In Gundy v. United States in 2019, you can almost taste the conservative excitement. Justice Neil 
Gorsuch writes expansively on his view that the Court is entitled to second guess any 
congressional statute it thinks went too far.  


“To leave this aspect of the constitutional structure alone undefended would serve only to 
accelerate the flight of power from the legislative to the executive branch, turning the latter into a 
vortex of authority that was constitutionally reserved for the people’s representatives in order to 
protect their liberties,” he wrote of agency deference. 


But the anti-regulation crusade would have to wait a little bit longer. Justice Brett Kavanaugh 
was not yet on the court, and Alito switched to vote with the liberals — explicitly adding that 
he’d want to revisit these questions when they have a full bench. 







9 
 


2020s: A Vision Realized 


TPM Illustration/Getty Images 


Now the court has a conservative supermajority. It’s already smacked down a Biden 
administration mandate-or-test rule in a decision experts characterized as stunning, taken against 
the decades of Court behavior in agency power cases.  


“The Court is absolutely comfortable second-guessing every single thing the government did in a 
compressed time frame during a pandemic,” Mortenson said. “Over the course of the 20th 
century, that’s absolutely gobsmacking. There is a full-throated commitment to instantiating 
preference for a narrower government dressed up in legal doctrines.” 


Upcoming cases will give the Court more opportunity to cut President Joe Biden’s agencies off 
at the knees. They heard one this week in particular, West Virginia v. EPA, against the 
administration’s wishes as it concerns a now defunct rule the administration has no interest in 
enforcing. Experts see it as a sign of the Court’s eagerness for any opening to decimate the 
EPA’s ability to regulate greenhouse gas emissions. 


The Court, with its relatively young majority, is showing no inclination towards restraint. The 
only thing that can stop it now is its own hubris. 


“This is the first time since the New Deal that legal academics are talking seriously about the 
need to expand the Court. That’s a legitimate problem, if not a crisis for the Court,” Emerson 
said. “When there is such a big gap between the median voter in this country and the Supreme 
Court, the Court is putting itself at some risk.” 



https://talkingpointsmemo.com/news/scotus-shoots-down-employer-vaccine-requirement-lets-health-care-worker-mandate-proceed
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ARGUMENT ANALYSIS 


In climate-change case, justices grapple with 
EPA’s role, congressional intent, and their 
own jurisdiction 
By Amy Howe  
on Feb 28, 2022 at 5:08 pm  
SCOTUSblog 


Recommended Citation: Amy Howe, In climate-change case, justices grapple with EPA’s role, 
congressional intent, and their own jurisdiction, SCOTUSblog (Feb. 28, 2022, 5:08 PM), 
https://www.scotusblog.com/2022/02/in-climate-change-case-justices-grapple-with-epas-role-
congressional-intent-and-their-own-jurisdiction/  


For two hours on Monday, the justices probed the extent of the Environmental Protection 
Agency’s authority to regulate greenhouse gases in a case with high stakes for the Biden 
administration’s plans to slow climate change. By the end of the oral argument, there were no 
clear indications about how the court is likely to rule. 


The case, West Virginia v. Environmental Protection Agency, hinges on a technical provision of 
the Clean Air Act, but much of the argument focused on two broader themes: whether the 
Supreme Court has jurisdiction to resolve the dispute at all and, if so, whether the lower court’s 
decision violates the “major questions” doctrine — the idea that if Congress wants to give an 
administrative agency the power to make “decisions of vast economic and political significance,” 
it must say so clearly. A ruling that adopts an expansive interpretation of the major-questions 
doctrine – as some conservative groups are advocating – could curtail the regulatory scope not 
just of the EPA but many other federal agencies as well. 


The oral argument occurred on the same morning that a panel of scientists convened by the 
United Nations issued a major new report that warns of dire effects from climate change and 
concludes that nations are not doing nearly enough to cope with a warming planet. 


The dispute began in 2015 with the Obama administration’s adoption of the Clean Power Plan, a 
rule that sought to combat climate change by reducing carbon pollution from power plants. The 
plan never went into effect, however: Several states and private plaintiffs challenged it in federal 
court, and a divided Supreme Court put it on hold in February 2016. 


The Trump administration’s EPA repealed the Clean Power Plan in 2019, replacing it with a 
more lenient policy, known as the Affordable Clean Energy Rule, that established emissions 
guidelines only for existing coal-fired steam plants. The Trump EPA argued that it was 
compelled to repeal the Clean Power Plan because it exceeded the agency’s authority under the 
Clean Air Act. Specifically, the EPA contended, Section 7411 of the act only allowed it to 
prescribe measures that can be implemented on the physical premises of a power plant – a 
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limitation known in industry parlance as “inside the fenceline.” By contrast, the Clean Power 
Plan included some measures that applied industry-wide. 


The Trump EPA’s decision to repeal the Clean Power Plan and issue the ACE Rule led to 
another court challenge by a different set of plaintiffs. In January 2021, the U.S. Court of 
Appeals for the District of Columbia Circuit vacated the repeal of the Clean Power Plan, vacated 
the ACE Rule, and sent the issue back to the EPA for more proceedings. The Supreme Court 
then granted a request by Republican-led states and coal companies to review that ruling; 
meanwhile, the Biden administration EPA has indicated that it will not reinstate the Clean Power 
Plan and is instead drafting its own rules on greenhouse-gas emissions from power plants. 


Disputing jurisdiction 


One question before the court on Monday was whether the Republican-led states and the coal 
companies have a legal right to bring the case to the Supreme Court at all when the D.C. 
Circuit’s decision is on hold until the Biden EPA issues a new rule. 


Lindsay See, the solicitor general of West Virginia, urged the court to go ahead and decide the 
case. “Standing is no reason to avoid the merits” of the case, she stressed. The Republican-led 
states and the coal companies are asking the Supreme Court to invalidate the D.C. Circuit’s 
decision, she observed – and they would benefit from such a ruling. 


Justice Neil Gorsuch addressed the question, telling See that the Biden administration had made 
a “strong argument” that the states had not been harmed by the D.C. Circuit’s decision. 


See again countered that the effect of the D.C. Circuit’s decision was to unwind the Trump 
EPA’s repeal of the Clean Power Plan, setting up a scenario in which that rule could come back 
into place. For the Supreme Court to throw out the case on the ground that it lacked the power to 
decide it, the parties defending the D.C. Circuit’s decision would have to show that it would be 
impossible for the Republican-led states and the coal companies to obtain any relief.   


Justice Sonia Sotomayor chimed in, pointing out that the Biden administration has indicated that 
it will not reinstate the Clean Power Plan and will instead draft its own rules. Those rules, 
Sotomayor told See, will supersede both the Clean Power Plan and the ACE Rule. 


Sotomayor echoed the same concern in a question for Jacob Roth, who argued on behalf of the 
North American Coal Company. In the D.C. Circuit, Sotomayor said to Roth, you asked the 
court to invalidate the ACE Rule – which it did. How do you now have a right to sue? 


Representing the Biden administration, U.S. Solicitor General Elizabeth Prelogar agreed that the 
dispute is not properly before the justices because there is no EPA rule in effect at all. The D.C. 
Circuit, Prelogar argued, struck down the ACE Rule and did not revive the Clean Power Plan. 
What the Republican-led states and the coal companies are really trying to do, Prelogar 
suggested, is to constrain the EPA’s power in future rulemaking. 



https://casetext.com/case/am-lung-assn-v-envtl-prot-agency
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Chief Justice John Roberts was more skeptical. Before the D.C. Circuit’s decision, he observed, 
the ACE Rule was in place, but after the D.C. Circuit’s ruling, it is no longer valid. Why, he 
asked Prelogar, isn’t that something that the Supreme Court can review? 


Justice Samuel Alito also appeared dubious. He asked Prelogar whether the Supreme Court had 
ever ruled that a lower court’s stay of its own decision rendered a dispute moot – that is, no 
longer a live controversy. 


Prelogar pushed back, suggesting that the premise of Alito’s question missed the point. The 
Biden administration, she emphasized, is not relying on the fact that the D.C. Circuit put its 
ruling on hold to argue that the Supreme Court no longer has the power to decide the case. 
Rather, she said, the D.C. Circuit’s stay simply makes clear that the Clean Power Plan will not be 
revived under any circumstances. 


Debating “major questions” 


The justices and lawyers also spent much of Monday’s argument on the contention, made by the 
states and coal companies, that the D.C. Circuit’s decision interpreting Section 7411 to give the 
EPA more expansive power violates the major-questions doctrine. 


There did not appear to be a clear consensus among the justices about how to apply that doctrine 
generally, or whether it applies in this case. Justice Clarence Thomas, for example, asked See to 
explain how the justices should decide which tool of statutory interpretation – the major-
questions doctrine or some other tool – to apply. 


See responded that when the Supreme Court “deals with major questions, it is focused on the 
nature of the power at stake.” And in other cases like this one, she posited, involving 
“transformative power that crosses industries and goes outside of” the agency’s “core 
competency,” the justices have applied the doctrine. 


Prelogar, by contrast, told the justices that the case does not implicate the major-questions 
doctrine because the Clean Power Plan “wouldn’t have had major consequences.” Indeed, she 
noted, the energy industry achieved the plan’s emissions goals nearly a decade early, even 
without any federal regulations in place. 


Kagan appeared to agree with Prelogar that the case did not present a major question, although 
for a slightly different reason. Measures that can be implemented on the physical premises of a 
power plant can have a very small effect, or they “can be catastrophic,” Kagan offered. The 
interpretation of Section 7411 that the states and companies are advancing, Kagan asserted, 
would have essentially no relationship to whether a rule involves a “major question,” because the 
costs of a rule can be significant even if they only affect individual power plants, rather than 
being implemented industry-wide. 


But Roberts resisted Prelogar’s suggestion that courts should interpret a statute or rule and then 
determine whether the result is consistent with the major-questions doctrine. Why, Roberts 
queried, wouldn’t you consider the doctrine from the outset? Citing two recent cases in which the 
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Supreme Court applied the major-questions doctrine to block the Occupational Health and Safety 
Administration’s vaccine-or-test mandate for large employers and a moratorium on evictions 
imposed by the Centers for Disease Control, Roberts suggested that any determination of 
whether the doctrine applies should begin with an inquiry into whether the agency action under 
review is “kind of surprising.” 


Alito appeared to voice support for the idea that the major-questions doctrine applied to this case. 
He recounted to Prelogar Roth’s argument that the application of the doctrine would be similar to 
the eviction case because the Biden administration is claiming that the EPA has the authority to 
set industrial and energy policy “and balance such things as jobs, economic impact, [and] the 
potentially catastrophic effects of climate change.” “Why,” Alito concluded, “isn’t that correct?” 


Justice Amy Coney Barrett characterized one formulation of the major-questions doctrine as 
resting on the idea of the administrative agency “staying in its lane.” But what you are arguing, 
she told Roth, is different than the idea of a “mismatch” “between the subject of the regulation 
and what the agency does,” because here the subject – regulating greenhouse gases – falls within 
the EPA’s “wheelhouse.” 


Roth disagreed, telling Barrett that it “is a mismatch.” The EPA, he said, isn’t merely regulating 
emissions. Instead, he asserted, it is “regulating industrial policy [and] energy policy.” 


A decision in the case is expected by summer. 


 



https://www.supremecourt.gov/opinions/21pdf/21a244_hgci.pdf
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