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PREPARING 
TO TEACH 


 Post lesson outcomes. 


 Show Documentary           
Chapter #3 


 Use Handout #1 
Discussion Questions for 
documentary chapter.   


 The Attorney General’s 
Press Conference strategy 


      Handouts #2, 3 and 4. 


 Debrief strategy.  


 Handouts #5 and 6: 
Optional Exercises for 
Further Exploration 


 


9.6.06 
 
 
Lesson 4: 
What is unfair competition? 


 45 minutes 
 
LESSON OVERVIEW 
 
In this chapter students will look at a case involving 
companies that make generic drugs.  The 
monopolization strategy of Mylan and the other 
defendants had direct impact on the price of two anti-
anxiety drugs.  This case underscores the importance  
of the governments role monitoring competition in the 
marketplace and how consumers can be hurt by antitrust 
violations.      
 


OUTCOMES 
As a result of this lesson students will be able to: 
 
*Identify and define unfair competition practices; 
*Describe the facts in the Mylan case and identify the parts of the case where 
the actions of the company collide with the public policy concerns behind 
antitrust law; 
*Explain why the actions of the corporation violated the Federal Trade 
Commission Act; 
*Describe how consumers were injured by this case; 
*Analyze a case and demonstrate communication skills in a mock press 
conference; 
*Identify two important things to keep in mind as a consumer hearing about 
this case.  
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CALIFORNIA STATE STANDARDS 


 
Antitrust 
Lessons 


U.S. 
History/8th 
grade  
 


U.S History and 
Geography- Twentieth 
Century/11th Grade  
 


Principles of 
Economics/12th Grade 
 


Lesson 4 8.12 Students 
analyze the 
transformation 
of the American 
economy and 
the changing 
social and 
political 
conditions in 
response to the 
Industrial 
Revolution. 


 


 12.3 Students analyze the 
influence of the federal 
government on the 
American economy. 
(Specific reference to 
"attempting to make 
markets more competitive)  


HANDOUTS 


 
Handout #1- Discussion Questions for Documentary Chapter #3 (need class 
set) 
 
Handout #2:  Key Issues for the Attorney General 
Handout #3:  Brief Overview of Mylan case             
 
Handout #4: Key Issues for the Press 
Handout #5: Optional Exercises for Further Exploration 
Handout #6: Optional Exercises for Further Exploration 


 


 


Description of Documentary Chapter #3  
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In this documentary chapter the students will see a case involving unfair 
competition practices. Mylan Laboratories is a company that makes generic 
drugs. A generic drug is a drug sold under a name that is not protected by 
trademark---an example is ibuprofen.  However, the names “Motrin” and 
“Advil” are protected brands.  This chapter begins with a consumer who 
describes her frustration at the tactics of Mylan.  The consumer---Judy 
Subzinski----takes a generic anti-depressant for severe anxiety.  Mylan 
Laboratories (and three other companies) were sued by the Federal Trade 
Commission along with the Attorneys General of 33 states for monopolizing 
the market and fixing the prices for two popular generic drugs used to treat 
tension, anxiety and insomnia. The case involved illegal price increases by 
Mylan for Lorazepam and Clorazepate, two medications widely used by 
nursing home and hospice patients and people with Alzheimer's disease.  The 
defendants in this case paid $100,500,000 to reimburse consumers and state 
agencies for over charges.  
 


Community Resource People  
You might want to invite a lawyer specializing in antitrust law or someone 
from your county prosecutor or state Attorney General’s Office as a resource 
person for this lesson.  Send a copy of the lesson when confirming the date 
and location of the class. 
 
WEB RESOURCES 


Insert websites 


 


 


Teaching Tips 


 
1.   Before students enter the classroom, set up the DVD to show the chapter.  
When the students arrive, explain to then that they will be watching a chapter 
from the Fair Fight in the Marketplace, an antitrust documentary, showcasing 
some of the important issues and cases in the history of antitrust in the 
United States.  The third chapter focuses on unfair competition.    
2.  Ask students to think about the following questions while watching the 
documentary chapter— 
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Did the company know that what they were doing was causing harm to 
consumers? 


What was the impact of the corporate action on competition in the industry? 


 


3.  Show the chapter. (_____minutes) 


 


4. Debrief the chapter using the following questions- 


 


 
 
 
Mylan Laboratories is a company that makes generic drugs. A generic drug is a 
drug sold under a name that is not protected by trademark---an example is 
ibuprofen. Mylan Laboratories (and three other companies) were sued by the 
Federal Trade Commission along with the Attorneys General of 33 states for 
monopolizing the market for two popular generic drugs used to treat tension, 
anxiety and insomnia. The case involved illegal price increases by Mylan for 
Lorazepam and Clorazepate, two medications widely used by nursing home 
and hospice patients and people with Alzheimer's disease.  The defendants in 
this case paid $100,500,000 to reimburse consumers and state agencies for 
over charges. 
  
In addition to Mylan the Federal Trade Commission sued three other 
companies.  These companies agreed to supply the drug ingredients 
exclusively to Mylan and in exchange for that Mylan agreed to pay them a 
percentage of its profits on the sales of the two drugs.     
 


 


 


An exclusive dealing contract is one in which a company agrees to provide 
products or services only to another company.  In this case the companies 


1.  What happened in this case?  What is Mylan alleged to have done? Why 
were other companies sued, as well as Mylan? 


2.  What is an exclusive dealing contract? 
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that were the major suppliers of two of the active ingredients found in the 
drugs lorazepam and clorzepate agreed to supply the ingredients only to 
Mylan.  This created a problem for the other companies who were making the 
drug and needed the same ingredients.    


 


 


 


 


After making the arrangement with these other companies Mylan raised the 
price of these drugs from about .02 to .75 per tablet for one and from .01 to 
.37 for the other.  As a result, consumers had trouble paying the increased 
costs and many people reduced or stopped taking their prescribed dosage.  
These drugs are particularly effective for helping people with anxiety and 
depression connected to chronic conditions like Alzheimer’s and 
hypertension.    


 


 


 


 


Mylan was able to raise the cost of the drugs without raising the cost of 
production because of their exclusive dealing contracts.  This increased their 
profits dramatically (about 2000 %)----costs born by consumers. This was a 
conscious decision made by the company.   


 


 


3.  What happened to consumers as a result of Mylan’s actions?   


4.  Did the company know that what they were doing was causing harm to 
consumers? 


5. What was the impact of the corporate action on competition in the 
industry? 
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Two other companies that were producing the anti-anxiety drugs could not 
secure the active ingredients for production.  Mylan controlled nearly 100% of 
the market for the ingredients.  


As a result of this litigation Mylan paid over 100 million dollars to purchasers 
of the anti-anxiety drugs, altered their supplier agreements in order to restore 
competition to the market and reimbursed $8 million in legal costs of the 
states who participated in the litigation. 


 


Student opinions may vary on this question. 


 


5.   The Attorney General’s Press Conference  


This strategy will involve students in discussing the roles of a state Attorney 
General and members of the press corps when announcing the results of the 
Mylan case.  This is a small group strategy and will work best if the small 
groups include no more than 3-5 students. The strategy uses a modified jigsaw 
methodology—students will participate in two separate small group 
discussions during the strategy.  The number of groups you have will depend 
on the number of students in your class. 


In the first part of the lesson students will be in one of two different types of  
groups:  


 1.  Attorney Generals groups-discussing the issues from the perspective 
 of the Attorney General; 


 2.  Members of the Press groups-discussing the issues from the 
 perspective of the press.   


In the second part of the lesson students will be in groups composed of 
members from both groups—(for example, two students from the attorney 
generals group and three students from the press group).   


 


 Part 1 


6. Was the remedy adequate?  Would it compensate the victims for their 
loss? Do you think it would deter other companies from doing what Mylan 
did? 
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Divide the class into small groups (3-5 students).   


Designate several of the groups to discuss the issues that the Attorney 
General would consider in preparing for the press conference.   


These groups will prepare by using Handout#2:  Key Issues for the Attorney 
and Handout #3; Brief Overview of Mylan case information. 


These groups will have 5-7 minutes to discuss the questions on the handouts. 


 


Designate some of the groups to discuss the issues that members of the press 
corps would consider in preparing for the press conference. 


These groups will prepare using the Handout #3:  Brief Overview of Mylan 
case and Handout #4: Key Issues for the Press. 


These groups will have 5-7 minutes to discuss the questions on the handouts. 


 


Part 2 


After the small groups have discussed the issues and have prepared for the 
next discussion, move them into the new groups for the second part of the 
strategy.  These small groups (3-5 students) will be composed of members 
from both groups.  Each new group will be made up of students from each of 
the first groups.  The goal is to involve students in considering issues from all 
perspectives and identifying the most important ideas to be conveyed to the 
public.   At this point the groups can begin with the Attorney General making 
an opening announcement and then taking questions. 


This part should last about 10 minutes. 


 


6.  Debriefing the Attorney General’s press conference discussion 


Ask students to critique how they feel they did describing this Mylan case and 
asking questions about it.   Here are some additional questions to get the 
discussion going— 


Why would an Attorney General want to have a press conference about this 
case? 
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What were the five most important points for the Attorney General to make 
about the Mylan case? 


 


 


What were the five key issues that the press felt should be emphasized about 
this case? 


 


 


What do you feel the public would be the most interested in hearing about in 
this case? 


 


7.  Homework Assignment 


Have each student draft a newspaper article (3-4 paragraphs) announcing and 
describing the results of the Mylan case.    
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Handout #1 Discussion Questions for Documentary Chapter 3 


 


1.  What happened in this case?  What is Mylan alleged to have done? Why 
were other companies sued, as well as Mylan? 


 


 


2.  What is an exclusive dealing contract?  


 


 


3.  What happened to consumers as a result of Mylan’s actions?   


 


 


4.  Did the company know that what they were doing was causing harm to 
consumers? 


 


 


5. What was the impact of the corporate action on competition in the 
industry? 


 


 


6. Was the remedy adequate?  Would it compensate the victims for their loss? 
Do you think it would deter other companies from doing what Mylan did? 
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Handout #2:  Key Issues for the Attorney General 
 
The State Attorney General has called a press conference to announce the settlement of 
the Mylan case.  Work with your group to identify the most important information the 
attorney general should convey at the press conference.  Be sure to use some of the 
antitrust vocabulary words and concepts in the discussion. Brainstorm the issues about the 
case that you feel are most important to emphasize at the press conference.  Prioritize the 
issues.  
 
 
How should the case be described to the press? 
 
 
 
 
What message does the Attorney General want to send to the public about this case? 
 
 
 
 
 
 
What message does the Attorney General want to send the corporate community in the  
state?  
 
 
 
 
How does the Attorney General want consumers to feel? 
 
 
 
 
 
What are some of the political realities of the announcement?  
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Handout #3: Brief Overview of Mylan case              
 
Mylan Laboratories is a company that makes generic drugs. A generic drug is a drug sold 
under a name that is not protected by trademark---an example is ibuprofen. Mylan 
Laboratories (and three other companies) was sued by the Federal Trade Commission 
along with the Attorneys General of 33 states for monopolizing the market for two 
popular generic drugs used to treat tension, anxiety and insomnia. The case involved illegal 
price increases by Mylan for Lorazepam and Clorazepate, two medications widely used by 
nursing home and hospice patients and people with Alzheimer's disease.  The defendants 
in this case paid $100,500,000 to reimburse consumers and state agencies for over charges. 
  
In addition to Mylan the Federal Trade Commission sued three other companies.  These 
companies agreed to supply the drug ingredients to Mylan and in exchange for that Mylan 
agreed to pay them a percentage of its profits on the sales of the two drugs.     


An exclusive dealing contract is one in which a company agrees to provide products or 
services only to another company.  In this case the companies that were the major 
suppliers of two of the active ingredients found in the drugs lorazepam and clorzepate 
agreed to supply the ingredients only to Mylan.  This created a problem for the other 
companies who were making the drug and needed the same ingredients.    


After making the arrangement with these other companies Mylan raised the price of these 
drugs from about .02 to .75 per tablet for one and from .01 to .37 for the other.  As a 
result, consumers had trouble paying the increased costs and many people reduced or 
stopped taking their prescribed dosage.  These drugs are particularly effective for helping 
people with anxiety and depression connected to chronic conditions like Alzheimer’s and 
hypertension.    


Mylan was able to raise the cost of the drugs without raising the cost of production 
because of their exclusive dealing contracts.  This increased their profits dramatically 
(about 2000 %)----costs born by consumers. This was a conscious decision made by the 
company.   


Two other companies that were producing the anti-anxiety drugs could not secure the 
active ingredients for production.  Mylan controlled nearly 100% of the market for the 
ingredients.  


As a result of this case, Mylan paid over 100 million dollars to purchasers of the anti-
anxiety drugs, altered their supplier agreements in order to restore competition to the 
market and reimbursed $8 million in legal costs of the states who participated in the 
litigation. 
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Handout #4: Key Issues for the Press 
 
The press corps will cover the Attorney General’s press conference.  Work with your 
group to think about what would be the most important information to report about the 
Mylan case. Be sure to use some of the antitrust vocabulary words and concepts in your 
discussion.   
 
 
Brainstorm the key questions that you feel the press will need to consider in order to write  
articles for newspapers. 
 
 
 
 
What is this case about? 
 
 
 
 
What should readers understand about this case? 
 
 
 
 
How should the case be explained to readers? 
 
 
 
 
What message do you think the press wants to send to the public about this case? 
 
 
 
 
 
How does the newspaper want readers to feel after they read this story? 
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Handout #5--For Further Exploration— 
 
The town of Beautifica is home to many corporations.  In order to make sure that it 
establishes a fair competitive environment for all the City Council wants to pass a law—       
—“Unfair methods of competition are illegal in the marketplace.”   
Look at the following situations and decide if the law will apply. Identify your reasons. 
 
1.  The shoe manufacturer wants to sell to wholesalers only if they agree to sell at a certain 
minimum price. 
 
2.  The three bookstores want to make an agreement that they will advertise and focus on 
one third of the city.  They will each take one third and focus their resources advertising 
and market resources in that area. 


 
3.   A shoe retail outlet wants to open a store in Beautifica.  About 3 months before the 
store opens the dominant local shoe outlet negotiates contracts with four major shoe 
companies to be the exclusive distributor of their shoes.  
 
4.   Insurance companies in Beautifica have formed an association and agree that the 
association will develop a price list for insurance services for the area. 


 
5.  A used car dealer buys used cars from a distributor.  She makes an agreement with the 
distributor never to sell a used car for less than a specific price.    
 
6.  Because there are three t-shirt shops in Beautifica the price of t-shirts had just about 
bottomed out.  Then a major t-shirt outlet store decided to open in town.  Prior to opening 
they bought the building where two of the three t-shirt shops were located and evicted 
them from the property. 
 
7.  The Nash department store is a Beautifica landmark.  Last year a new store, the Jones 
Superstore, opened.  The new store is big and offers lots of discounts. The Nash 
department store recently discovered that one of their most reliable brands Go-Tex made 
an agreement with the Jones Superstore to sell exclusively to them.  This line of clothes is a 
bestseller at the Nash Department store and the owners think that their business will be 
hurt. 
 
8.  The NCAA issues rules for all its member universities.  For example, it has a rule that 
no student athlete can be paid while enrolled at the university.  This rule has been held not 
to be a violation of the antitrust laws as it was seen as necessary to the survival of college 
athletics.  Because of the increasing cost of college basketball, the NCAA initiated a new 
rule, which regulated the salaries of coaches (part-time coaches were receiving $60-70,000 
per year.)  The NCAA said that there should be just four coaches: head coach, two 
assistants and a “restricted earnings coach” who could not be paid more than $16,000 per 
year.  A number of assistant coaches at Beautifica’s University – joined together and filed a 
class action case against the NCAA claiming it was violating antitrust laws.  
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ANSWER VERSION 
 
Handout #5--  For Further Exploration -- ANSWER VERSION 
“No unfair competition in the marketplace.” 
 
The town of Beautifica is home to many corporations.  In order to make sure that it 
establishes a fair competitive environment for all the City Council wants to pass a law—
“Unfair methods of competition are illegal in the marketplace.”   
 
Look at the following situations and decide if the law will apply. Identify the reasons for 
your decision. 
 
1.  The shoe manufacturer wants to sell to wholesalers only if they agree to sell at a certain 
minimum price. 
 
ANSWER --Resale price maintenance is generally per se illegal, but a supplier can 
announce in advance of the sale that it will supply only those who resell at a specified resale 
price, then can cut off customers that fail to do so—without violating the law. Maximum 
(as opposed to minimum) vertical price fixing is now subject to rule of reason.  
 
2.  The three bookstores want to make an agreement that they will advertise and focus on 
one third of the city.  They will each take one third and focus their resources advertising 
and market resources in that area. 
 
ANSWER-- Agreements among competitors to divide markets, either geographically or by 
customers are per se unlawful. 


 
3.   A tennis shoe retail outlet wants to open a store in Beautifica.  About 3 months before 
the store opens the dominant local shoe outlet negotiates contracts with four major shoe 
companies to be the exclusive distributor of their shoes. 
 
ANSWER -- If local shoe outlet enters into exclusive contracts that foreclose competition 
from a substantial part of the market, this can be illegal exclusive dealing, under the rule of 
reason.  
 
4.  Insurance companies in Beautifica have formed an association and agree that the 
association will develop a price list for insurance services for the area. 
 
ANSWER -- A trade association normally cannot develop a price list for its members.  
However, the McCarran-Ferguson Act provides an antitrust exemption for the business of 
insurance, so this particular example may not be illegal. 
 
5.  A used car dealer buys used cars from a distributor.  She makes an agreement with the 
distributor never to sell a used car for less than a specific price.    
 
ANSWER –This is a vertical agreement on minimum price (price fixing) and per se illegal 
under the Sherman Act. 
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6.  Because there are three t-shirt shops in Beautifica the price of t-shirts had just about 
bottomed out.  Then a major t-shirt outlet store decided to open in town.  Prior to opening 
they bought the building where two of the three t-shirt shops were located and evicted 
them from the property. 
 
ANSWER --Eviction in the face of an existing lease would be a contract violation, not an 
antitrust violation. Once the leases expire, the landlord would be entitled to decide with 
whom it wanted to do business and could refuse to renew the leases of tenants 
(competitors.)  This eviction would be an unfair practice under the law only if the outlet 
store had a very good chance of becoming a monopolist in this market and if it had no 
valid business reason for refusing to deal with its rivals. (Aspen Skiing Corp. v Aspen 
Highlands Skiing Corp.)     
 
7.  The Nash department store is a Beautifica landmark.  Last year a new store, the Jones 
Superstore, opened.  The new store is big and offers lots of discounts. The Nash 
department store recently discovered that one of their most reliable brands, Go-Tex, made 
an agreement with the Jones Superstore to sell exclusively to them.  This line of clothes is a 
bestseller at the Nash Department store and the owners think that their business will be 
hurt. 
 
ANSWER- This exclusive dealing arrangement could not result in the Jones Superstore 
becoming a monopoly since there are many lines of clothing available for sale at the Nash 
Department Store.  This line was only “one of their most reliable brands.”  Only if Go-Tex 
had something approaching a monopoly share of the clothing market would this be a 
concern. 
  
8.  The NCAA issues rules for all its member universities.  For example, it has a rule that 
no student athlete can be paid while enrolled at the university.  This rule has been held not 
to be a violation of the antitrust laws as it was seen as necessary to the survival of college 
athletics.  Because of the increasing cost of college basketball, the NCAA initiated a new 
rule, which regulated the salaries of coaches (some part-time coaches were receiving $60-
70,000 per year. Some, much less.)  The NCAA said that there should be just four coaches: 
head coach, two assistants and a “restricted earnings coach” who could not be paid more 
than $16,000 per year.  A number of assistant coaches at Beautifica’s University – joined 
together and filed a class action case against the NCAA claiming it was violating antitrust 
laws.  
 
ANSWER -- In Law v. NCAA the 10th Circuit condemned this under the rule of reason.  
In this case the horizontal agreement was not necessary for them to be able to play 
basketball, and it had the effect of suppressing price competition for assistant coaches.  
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Handout #6: Optional Exercises for Further Exploration 
 
Antitrust Schematics –   (need to credit—Hanno Kaiser (Bert’s friend) for diagrams)  
 
Here is a drawing that represents competition: 
 
 


Supplier1                          Supplier 2 
 
 
 
 
 
 


                      Manufacturer 1   Manufacturer 2 
    


 
 
 
 
 
 
 


                             Consumer 1         Consumer 2 
 
 
 
This diagram shows competition. It shows suppliers competing with each other by 
supplying to both manufacturers.  It also shows manufacturers competing with each other. 
How would the diagram look different if the manufacturer did what Mylan did in this case? 
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Answer for Handout #6 For Further Exploration  
 
Monopoly based on exclusion. By cutting off M2, M1 creates a monopoly 
 
 


    Supplier 1   Supplier 2 
 
 
 
 
 
 


                   Manufacturer 1      Manufacturer 2 
 
 
 
 
 
 
 


                           Consumer 1   Consumer 2 
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PREPARING 
TO TEACH 


 


 Post lesson outcomes.  


 Prepare students to watch 
documentary clip with a 
quick review of antitrust 
concepts.   


 Show documentary 
chapter #2. 


 Use Handout # 1 
Questions to debrief the 
documentary chapter. 


 Handout #2: The Case of 
the Tire Maker  


 Full class discussion using 
the questions following the 
case study. 


 Optional Handout #3  


      For Further Exploration  


       Topco quote analysis 


9.18.06 
 


Lesson 3: 
What are price fixing and collusion? 


 45 minutes 
 
LESSON OVERVIEW 
 
In this lesson students will learn about a world-wide 
price-fixing and collusion case.   Students will look at 
the legal and ethical aspects of the corporate actions. 
 


OUTCOMES 
 
As a result of this lesson students will be able to: 
 
*Identify and define price-fixing, collusion, conspiracy, 
horizontal restraints; 
*Describe the facts in the Lysine case and identify the 
parts of the case that violate antitrust law; 
*Explain why the actions of the corporations violated 
the Sherman Act; 
*Describe how consumers were impacted by this case; 
*Identify two policy reasons for antitrust laws. 
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CALIFORNIA STATE STANDARDS 


 
Antitrust 
Lessons 


U.S. 
History/8th 
grade  
 


U.S History and 
Geography- Twentieth 
Century/11th Grade  
 


Principles of 
Economics/12th Grade 
 


Lesson 3 8.12 Students 
analyze the 
transformation 
of the American 
economy and 
the changing 
social and 
political 
conditions in 
response to the 
Industrial 
Revolution.?? 


 


 
5.  Discuss corporate 
mergers that produce trusts 
and cartels and the 
economic and political 
policies of industrial leaders.


12.2 Students analyze the 
elements of America's 
market economy in a global 
setting (No specific 
reference to antitrust, but 
focuses on a market 
economy) 


12.3 Students analyze the 
influence of the federal 
government on the 
American economy. 
(Specific reference to 
"attempting to make 
markets more competitive) 


 


Handouts 


 
Handout #1- Discussion Questions for Documentary Chapter #2 (need class 
set) 
Handout #2: The Case of the Tire Maker (each student needs a copy) 
Optional Handout #3--For Further Exploration--Topco quote analysis 
 


Description of Documentary Chapter #2  


In this documentary chapter the Archer Daniel Midland Company (ADM)  
creates a special division to make lysine---a feed additive used by ranchers for 
livestock and poultry.  ADM's entry into the international lysine market 
spurred competition and caused a serious decline in the global price of lysine. 
Customers reaped the benefits of price competition. Almost overnight, ADM 
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took the lead in the U.S. market share. But it seems that greed led ADM and 
its competitors to violate the Sherman Act. The government accused Archer 
Daniels Midland Company of masterminding an underlying international 
conspiracy with its foreign competitors.  The company conspired with foreign 
competitors to divide the world market and raise prices.  This action raised 
corporate profits.   
 
The government alleged that in early 1992, ADM, through some of its 
executives, joined an international conspiracy with their competitors to fix the 
price of lysine. There was a formal meeting between all of the lysine 
conspirators in Mexico City, Mexico, on June 23, 1992. The FBI and the 
Department of Justice's Antitrust Division caught wind of this plot when, in 
November 1992, one of the ADM executives alerted the FBI.   The 
documentary chapter contains actual FBI footage from surveillance tapes of 
the meeting where the competitors made their agreement.    
 
Community Resource People  
You might want to invite a lawyer specializing in antitrust law or someone 
from your county prosecutor or state Attorney General’s Office as a resource 
person for this lesson.  Send a copy of the lesson when confirming the date 
and location of the class. 
 
WEB RESOURCES 
http://cf.bc.uva.nl/persvoorlichting/cartel/index.html  --This site has the FBI footage.  


 


Teaching Tips 


 
1.   Before students enter the classroom, set up the DVD to show the chapter.  
When the students arrive, explain to them that they will be watching chapter 
#2 from the Fair Fight in the Marketplace, an antitrust documentary, showcasing 
some of the important issues and cases in the history of antitrust in the 
United States.  The second chapter focuses on price fixing and collusion.    
2.  Begin the class by reviewing some of the antitrust concepts that students 
will need to know in order to understand the discussion.  Below are some 
questions to help with the review- 


What is the overall purpose of antitrust? 
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The main purpose of antitrust laws is to maintain fair competition in the 
marketplace, to encourage efficiency, innovation, choice, and competitively-
established prices.  
 
 
How do antitrust laws benefit consumers?  
Antitrust laws benefit consumers because they protect competition.   
Competition benefits consumers with prices that are close to the actual costs 
of producing a product or service; with a reasonable choice among products 
and services; and spurring innovation so that there will be continuing 
improvement in what is available to meet consumer needs and desires. 
 


What is a monopoly? 
A monopoly is a corporation that controls so much of an industry that there 
is almost no competition.  By not facing significant competition, a monopolist 
has the power to set its own prices at the point that maximizes its 
profits rather than having to take the prices that are set by competitive supply 
and demand. It is not necessarily illegal to be a monopoly, but it is illegal to 
abuse a monopoly position. 
 
 
*What is a horizontal restraint?   


This is a restraint of trade involving an agreement among competitors at the 
same distribution level to reduce competition (e.g. all the suppliers of lysine). 
By contrast, a vertical restraint would be between companies at different 
levels of the industry, such as a manufacturer and a retailer. 


*What is price-fixing? 


Price-fixing is an illegal arrangement among competitors to agree on and set 
prices for products (e.g. if all the manufacturers of bicycles agreed to charge 
the same prices). Price-fixing can also be achieved by agreeing to reduce or 
restrain output (e.g., OPEC does not set a price for oil, but rather arranges for 
the members to limit how much oil each will sell into the market). 


*What is collusion?  


Collusion is an agreement between persons or businesses that are apparently 
rivals for some illegal purpose such as raising prices, restricting supply, 
dividing markets or allocating customers. 
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*What is conspiracy? 


Unlawful agreement between two or more persons or businesses to do 
something that hurts another or the general public.   


 


3.  Ask students to think about the following questions while watching the 
documentary chapter— 


Is the activity of the corporations fair?  Why or why not? 


What was the impact of the corporate action on competition in the industry? 


 


4.  Show the chapter. (_____minutes)  


 


5. Debrief the documentary chapter using Handout #1 which includes the 
following questions- 


 


 


 


ADM conspired with foreign corporations in Japan and Korea to divide the 
world lysine market and fix-prices.  Lysine is an additive used by farmers for 
feeding livestock.  The government accused Archer Daniels Midland 
Company of masterminding the underlying international conspiracy with its 
foreign competitors.   


 


 


 


 


The horizontal restraint in this case is the agreement among the world’s major 
lysine producers ---who should have been competitors---- to minimize 
competition by dividing up the world market, allocating the amounts of sales 
and setting prices. 


What happened in this case? 


What is the horizontal restraint in this case? 
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Under Section 1 of the Sherman Act price-fixing agreements are per se illegal 
(that is illegal without regard to how high the prices were or even whether the 
companies had a large enough collective market share to affect prices)because 
of their impact on competition.  The central problem with price fixing is the 
economic harm to the consumer and to society as a whole.  The three main 
issues that should concern consumers and society when there is lack of 
competition include---higher prices, fewer choices and less innovation  


 


The Sherman Act aims to protect competition. The core of real competition 
involves corporations who serve the same market by each developing the best 
product or service for the most reasonable price----with consumers benefiting 
from reasonable prices and good products or services.   


 


 


 


The activity of the corporations is unfair because of the secret agreement.  
When the lysine producers made their agreements the price of lysine increased 
70% in the first three months after the agreement. What do you think of a 
company executive saying to rivals, “Our customers are the enemy”? 


 


 
 
 


How is competition hurt by these types of actions by corporations? 


How do consumers benefit from the enforcement of the Sherman Act? 


Is the activity of the corporations fair?  Why or why not? 


What types of punishment should be available under the Sherman Act?  
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Here is a brief description of Section 1 of the Sherman Act followed by the 
potential punishments available – (these penalties were last increased in 2004): 
Sherman Act, Section 1: Every contract, combination in the form of trust or 
otherwise, or conspiracy, in restraint of trade or commerce among the several 
States, or with foreign nations is hereby declared to be illegal…(violators) … 
shall be deemed guilty of a felony (punishable by fine and/or imprisonment). 
Penalties include-maximum corporate fine of $100 million, maximum 
individual fine of $1 million, and maximum jail term of 10 years. By virtue of 
another statute, fines can be “twice the gain or twice the loss” caused by the 
violation, and this can exceed $100 million. 
 
Section 2:  Every person who shall monopolize, or attempt to monopolize, or 
combine or conspire with any other person or persons, to monopolize 
any part of the trade or commerce among the several States, or with 
foreign nations, shall be deemed guilty of a felony, and, on 
conviction thereof, shall be punished by fine not exceeding $100 million, 
maximum individual fine of $1 million, and maximum jail term of 10 years. By 
virtue of another statute, fines can be “twice the gain or twice the loss” caused 
by the violation, and this can exceed $100 million. 
 
 
 
The students should be made aware that the three U.S. executives 
representing ADM at the meetings -- were convicted by a jury of violating the 
Sherman Antitrust Act (15 U.S.C. § 1) and were sentenced to terms of 
imprisonment. ADM was one of the largest corporate contributors to 
candidates of both parties over a period of years and was considered among 
the most politically influential corporations in the world. All of the lysine 
producers pled guilty before trial and received substantial fines, including what 
was then a record-breaking $100 million fine imposed on ADM. The final 
convictions included 10 companies and 11 individuals (from 7 countries). The 
total amount paid in criminal fines was over $225 million.  


 


6.  Handout #2: TEACHER VERSION 


Handout #2: The Case of the Tire Maker.  Give students a few minutes to 
read the handout.  Use the questions to generate discussion about the issues 
in the case. 
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Every year Never Fail Tire Maker orders larges shipments of special rubber to 
make tires.  This special rubber makes really strong tires, resistant to wear and 
safe.  Fabrubber Industries was a relatively new competitor in the rubber 
market, but they were growing fast and felt that they could take over the 
market when their new plant went online in the next couple of months. 
Fabrubber issued a press release announcing the plan to build a new plant to 
make better and cheaper tires. The other competitors were concerned that if 
Fabrubber put its new factory online, it would flood the industry and force 
the price of tires down. They jointly decided to reduce their prices—hoping 
that Fabrubber would find the prices too low to justify building a new plant. 
In this way, all of the manufacturers could stay in the market. 
 
Sherman Act –Section 1 
 
1: Every contract, combination in the form of trust or otherwise, or 
conspiracy, in restraint of trade or commerce among the several States, or 
with foreign nations is hereby declared to be illegal… 
 
Questions (with answers for teacher) 
 
1.  Is there a Sherman antitrust violation in this case? Is their agreement 
illegal?  Why or why not?  Describe the key elements you used in making your 
determination. 
Yes---because under the Sherman Act any person making an agreement that 
interferes with the normal forces of supply and demand shall be guilty of a 
felony.  The competitors agreed to lower their prices to keep a competitor 
from improving the production of the product.  If the new plant was more 
efficient, then Fabrubber might be able to lower prices for consumers.      
A conspiracy to prevent a new, better, cheaper product “restrains trade”   
---it also restricts output because it deprives the market of products that 
consumers should be able to choose between.  
The competitors agreed to lower prices, not to raise prices, but this is still 
illegal price-fixing.  
 
2.  Brainstorm the arguments for the government to use in a case against the 
rubber companies.  Prioritize the arguments and identify the two best. 


Arguments for the government could include- 
 
*there was an agreement among competitors 
*price-fixing is a per se violation  
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*The agreement did not increase efficiency or make the market more 
competitive 
 


 
3.  Brainstorm the arguments for the companies to use in defense of their 
agreement.  Prioritize the arguments and identify the two best. 


Arguments for the companies could include- 
 
*The actions were reasonable because they kept a variety of tire makers in 
the market so consumers could have some choices when buying tires. 


    *No consumers were actually hurt by the companies’ decision. 
*It was a business necessity because some of the companies might not be 
able to stay in the market without the arrangement 
 
Note:  Under the Sherman Act there is a presumption that per se 
agreements like price-fixing are unreasonable and as a result illegal.   
If a per se violation is established, the defendant companies cannot offer                             
evidence trying to justify the agreement.  If companies fix prices, for 
example, they may not even offer testimony that the prices were 
reasonable or that other firms may enter the market. 


 
4.  Who might be hurt by the actions of these companies? What type of 
remedy would make those hurt by the actions whole again?   
 
 
Consumers would be hurt because they are not getting the best product for 
the most reasonable price. The Sherman Act protects competition, and per se 
violations are particularly harmful to consumers. 
 
5.  Should the government be paying attention to this type of activity by 
companies? 


This is a question where student opinions may differ.  
 


6.  If you were sitting on a jury in this case would you find the companies 
guilty of an antitrust violation?  Describe your reasons. 
 


This is a question where student opinions may differ.  
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Handout #1: Discussion Questions for Documentary Chapter #2  
 


1. What happened in this case? 


 


 


2. What is the horizontal restraint in this case? 


 


 


3.  How is competition hurt by these types of actions by corporations? 


 


 


4.  How do consumers benefit from the enforcement of the Sherman Act? 


 


 


5.  Is the activity of the corporations fair?  Why or why not? 


 


 


6.  What types of punishment should be available under the Sherman Act?   
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Handout #2: The Case of the Tire Maker.   
Use the questions to generate discussion about the issues in the case.  
 
The Case of the Tire Maker   
Every year Never Fail Tire Maker orders larges shipments of special rubber to 
make tires.  This special rubber makes really strong tires, resistant to wear and 
safe.  Fabrubber Industries was a relatively new competitor in the rubber 
market, but they were growing fast and felt that they could take over the 
market when their new plant went online in the next couple of years.  
Fabrubber issued a press release announcing the plan to build a new plant to 
make better and cheaper tires. The competitors were concerned that if 
Fabrubber put its new factory online, it would flood the industry and force 
the price of tires down. They decided to reduce their prices—hoping that 
Fabrubber would find the prices too low to justify building a new plant.   
 
Background  
 
Sherman Act –Section 1 
 
In interpreting Section 1 of the Sherman Act, first you must find an agreement then there 
are basically two ways to analyze the situation based on past court decisions-  
 Per Se violations 
 Rule of Reason –weigh the circumstances of case 
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Sherman Act-Section #1 
Every agreement that unreasonably interferes with open 


competition and normal forces of supply and demand 
(restraint of trade) is illegal and is punishable by fine 
and/or imprisonment. (Other words for “agreement” that 
are sometimes used are “conspiracy” or “collusion.”) 


Is there an 
agreement? 


Yes


No-then there is not a 
violation of this section of 
the Sherman Act. 


Per Se Illegal 
The key questions are – 
*will prices go up (or fail to come 
down) as a result of the 
agreement? 
*does it have the effect of 
shutting off competition?  
 


Rule of Reason- 
The key questions are- 
*does the agreement 
suppress competition? 
*is there any justifiable 
reason for the restraint? 
*what is the impact of the 
restraint on competition?   
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Questions for Discussion 
 
1.  Is there a Sherman antitrust violation in this case? Is their agreement 
illegal?  Why or why not?  Describe the key elements you used in making your 
determination. 
 
 
 
2.  Brainstorm the arguments for the government to use in a case against the 
rubber companies.  Prioritize the arguments and identify the two best. 
 
 
 
 
3.  Brainstorm the arguments for the companies to use in defense of their 
agreement.  Prioritize the arguments and identify the two best. 


 
 
 
 
 
4.  Should the government be paying attention to this type of activity by 
companies? 


Why or why not?  
 


 
 
 
 
 
5.  If you were sitting on a jury in this case would you find the companies 
guilty of an antitrust violation?  Describe your reasons. (Optional conduct a 
hearing or debate on this issue.) 
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Optional Handout #3: For Further Exploration 


 


"Antitrust laws . . . are the Magna Carta of free enterprise. They are as important to the 
preservation of economic freedom and our free-enterprise system as the Bill of Rights is to the 
protection of our fundamental personal freedoms." 


--The Supreme Court, United States v. Topco Associates,     
  Inc. 1972 
 
 
What is the judge saying in this quote? 
 
 
 
 
 
 
Do you agree/disagree with the quote? 
Give your reasons. 
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PREPARING 
TO TEACH 


 


 Post lesson outcomes. 


 Give each student a 
copy of Handout#4-
The Antitrust Primer 
to read prior to the 
first session. 


 Vocabulary Strategy 
Handouts #1, 2 and 3. 


 Seluron  


 Antitrust Review 


 


9.6.06 
 


Lesson 1:  Why do we have antitrust laws?  
 


 45 minutes 
 
LESSON OVERVIEW 
 
In this lesson, students focus on the basic building 
blocks of antitrust law. Students will learn about the 
key provisions of the Sherman Antitrust Act.  They 
will identify the important characteristics of a free 
market economy and discuss some of the challenges 
presented. Students will also analyze the public policy 
concerns which are an important part of developing 
a “level playing field” for businesses. This session 
lays the groundwork for the next four lessons 
connected to the documentary. 
 
OUTCOMES 
 
As a result of this lesson, students will be able to: 
 
*Explain the need for rules and fairness in a society 
*Critically analyze a simulation (such as Seluron.) 
*Identify and define antitrust vocabulary words  
*Describe the history and the policy concerns behind antitrust law; 
*Explain two benefits and two challenges of a free market economy. 
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CALIFORNIA STATE STANDARDS 
 
Antitrust 
Lessons 


U.S. 
History/8th 
grade  
 


U.S History and 
Geography- Twentieth 
Century/11th Grade  
 


Principles of 
Economics/12th Grade 
 


Lesson 1— 
Why Do We 
have Antitrust 
Laws? 


4. Discuss 
entrepreneurs, 
industrialists, 
and bankers 
in politics, 
commerce 
and 
industry(ex: 
Rockefeller)  
 


9.  Understand the 
effect of political 
programs and activities 
of the Progressives (e.g. 
federal regulation of 
railroad 
transport,...Theodore 
Roosevelt, ...) 
 


12.3 Students analyze 
the influence of the 
federal government on 
the American economy. 
(Specific reference to 
"attempting to make 
markets more 
competitive”)  
 


 
 
HANDOUTS 
 
 
Each student should read the Sherman Antitrust Primer Handout #4 in 
preparation for discussion during the first class. 
 


1. Vocabulary Strategy  
 Handout #1-Vocabulary Words (need 1 copy) 
 Handout #2-Definitions (need 1 copy) 
 Handout #3-Antitrust Words to Know (need class set) 
2. Antitrust Primer (Court TV) 
 Handout #4-Antitrust Primer (need class set)  
 


 
 
Community Resource People  
 
You might want to invite a lawyer specializing in antitrust law or someone 
from your county prosecutor or state Attorney General’s Office as a resource 
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person for this lesson.  Send a copy of the lesson when confirming the date 
and location of the class. 
 
 
 
 
 
WEB RESOURCES 
 
Federal Trade Commission: 
www.ftc.gov 
 


US DOJ Antitrust Division: 
www.usdoj.gov/atr/index.html 
 
http://www.antitrustinstitute.org/links/primers.cfm     


Area of the AAI website with links to antitrust background pieces 
 
 
Teaching Tips 
 
1     
 
The first part of the lesson lays a vocabulary foundation for viewing the 
documentary and for participating in the other lessons.   
 
2 
 
Here is a strategy for teaching/reviewing the vocabulary and definitions with 
students: 
 
• Interactive Vocabulary review in-class—Reproduce one copy of 


Handouts # 1 and 2 then cut the vocabulary words and definitions into 
strips so that each student can be given one or two.  Divide students in 
half and give the words to one group and the definitions to the other.  Ask 
the students with the words to find the students with the definitions. To 
debrief, reconvene as a large group and ask students to give definitions of 
a word they learned from another student.     
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3 
 
SELURON   
Seluron (“no rules” spelled backwards), also known as the “Marker Game,” 
helps to develop a definition of “rule” or “law”, appreciation of the necessity 
and purpose for rules and laws, and some basic ideas of fairness. The game 
can easily be adapted to fit the needs of the group. 
 
Announce to the class that you will begin to study the law by playing a game. 
(If your class is too large for everyone to participate use the fishbowl 
methodology.  Invite a few students to the center to participate and have the 
rest of the class watch carefully.  When you debrief be sure to include the 
observers as well as the participants.)   
 
Organize the students by rows (in groups or teams) of unequal numbers (five 
to seven) and give a marker (or some common items) to the first student in 
each group. When each group has a marker, tell the students to begin play.  
Pause after one minute and say “Oh, I forgot to give you the rules.” 
 
After a few seconds or so, tell the students to pass the marker to the back of 
the row and then back to the front, one at a time. Let them begin and then 
stop them with a correction tell them they forgot to pass the markers over 
their left shoulders only. In response, they likely will complain that they hadn’t 
been told of this rule. Don’t respond to their complaints. Begin the game 
again.  
 
After the re-start, stop them again, adding another rule to the game.  
(E.g. only right hands can be used) The markers should come back to the 
front, and students should start again, this time because the markers must be 
passed with the right hand and received with the left hand, etc. 
 
Students will be confused by the lack of directions, and several students may 
become frustrated or angry. This is the point of the game. Continue to stop 
and start the game with new directions, stopping the game when you think the 
point is well made or in response to their demand for rules. 
 
The instructor decides arbitrarily who wins the game after allowing play to 
continue for a brief period of time. (For example, tell the students that the 
team with the most people with glasses wins.) When the “winners” are 
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announced, most of the remaining students are likely to be frustrated about 
the way the game was played. 
 
This frustration is the basis for the discussion that follows. The following 
questions can serve as a beginning-- 


How does this game make you feel? 
Was it fair? Unfair? Why was it unfair? 
What are some examples of fairness? 
What was wrong with the game? 
What will make the game fair? 
If you want rules, what would the purpose of these rules be? 
How would the rules help the game? 


 
Connect SELURON to antitrust---in business, rules and fairness are needed. 
The major goal of antitrust is the protection of competition through having 
fair rules everyone must abide by.     
 
4      
 
Introduction 
 
Brainstorm: (5 – 10 minutes) This should be a quick discussion with students 
mainly to be sure that they have the foundation for the next strategy. Most of 
this discussion is based on Handout #4 -the Antitrust Primer. Student should 
have read the handouts prior to this discussion. This discussion should not be 
a lecture.  It is mainly to make sure that students know some of the key  
foundational information. 
 
What is a market economy? An economy ruled by the ebb and flow of 
supply and demand (the amount of goods that producers are able to sell and 
the willingness and ability to buy a good or service.) When someone 
manipulates either supply or demand the market becomes distorted. Some 
factors that determine demand include–income of consumers, tastes of 
consumers and the price of other similar goods or services.  If any of those 
factors change then the supply and demand flow could be altered resulting in 
a change in the market for a particular good or service.  
 
For example—Let’s say that a tennis shoe company puts out it’s new line of 
shoes and one particularly expensive pair looks like a cheaper pair made by 
another company---which company will benefit from this substitution?  
Substitution happens when one product will likely be substitutable for the 
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other---they are considered to be in the same market. Companies can market 
products that are nearly the same. What are some of the issues companies 
need to consider in this situation? Ask students to brainstorm some of the 
questions the companies might have—for example: 
 *How well known is the shoe company with the expensive shoes? 
 *Will consumers want the brand or the shoe? 
 *What attraction does the cheaper shoe have in the market? 
 *Should the company with the expensive shoes lower the price? 
 
How does the U.S. economy work? The US has a market economy that 
uses special protections. While US authorities seek to prevent market 
distortion or corruption, they do allow for the legal domination of particular 
market areas if the company has acted fairly and certain goods meet 
government standards.  So while you can have monopolies, you cannot 
monopolize.  (“You can be a dragon but you cannot dragonize.”  Bert Foer, 
of the American Antitrust Institute.)   Examples of monopolies that are 
allowed include those that are the result of good business skill, superior 
product, natural advantage.  There are also natural monopolies such as utility 
companies which are the sole producers of their product for an area. 
 
What kind of protections do consumers have? Consumers are protected 
by the government when it protects the competitiveness of markets. You 
cannot take advantage of consumers by teaming up with other supposedly 
competing companies to agree on what prices to charge and a dominant 
company cannot take unusual actions to drive out competitors.  
 
What does antitrust mean?  
Definition: laws and regulations designed to protect trade and commerce 
from unfair methods of business competition. They are based on a desire for 
fairness in the marketplace and an understanding that competition will make 
an economy efficient and innovative.  Three basic ideas form the basis for 
antitrust— 
1.  Consumers can buy goods and services at prices that are based on or near 
the costs of production (not exorbitant compared to costs) 
2.  Consumer preferences are reflected in the quality and quantity of goods 
and services. 
3.  New businesses have the opportunity to enter the market and compete on 
the merits.  
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How does antitrust protect individuals? It protects them from those who 
would charge unfair prices that would immediately or eventually harm 
consumers. It promotes innovation through competition. When consumers 
have choices, if they don’t like the way they are treated by a company, they 
can take their business somewhere else. 
 
How does it protect businesses?  
  
Antitrust does not protect inefficient competitors. In a competitive market, 
there will be losers as well as winners. What antitrust does is to protect the 
competitive process, so that to the greatest extent possible, competition will 
be on the merits, and in the end, this will be best for consumers and for the 
entire economy. Unfair methods of competition will be subject to government 
intervention or private litigation. This also means that businesses in their role 
as consumers (e.g., when they purchase supplies) will have the benefits of 
competition, including competitive prices, choice, and innovation.  
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Handout #1:  Antitrust Words to Know 
 


1. Antitrust 


2. Boycott 


3. Cartel 


4. Collusion 


5. Competition 


6. Consumer 


7. Consumer Driven Market 


8. Contemporaneous 


9. Department of Justice 


10. Distributor 


11. Economy 


12. Ethics 


13. Exclude 


14. Federal Trade Commission 


15. Injunction 


16. Intellectual Property 


17. License 


18. Market 
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19. Market Share 


20. Merger 


21. Monopoly 


22. Patent 


23. Per Se 


24. Predatory pricing 


25. Producer 


26. Restraint 


27. Supplier 


28. Treble 


29. Trust 
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Handout #2: Antitrust Definitions  
 


1. The entire enterprise of buying and selling commodities and securities.  In an 


antitrust context, often refers to a part of an industry in which competing 


products and/or services are offered for sale. 


2. The system or range of economic activity in a country, region, or community. 


3. One that produces especially a person or organization that produces goods or 


services for sale; someone who manufactures something. 


4. Someone whose business is to supply a particular service or commodity. 


5. alliance of businesses formed to control production, competition and prices 


6. One that markets or sells merchandise, especially a wholesaler. 


7. A secret agreement between two or more parties for a fraudulent, illegal, or 


deceitful purpose. 


8. The rules or standards governing the conduct of a person or the members of a 


profession 


9. The permanent union of two or more commercial interests or corporations. 


10. Rivalry between two or more businesses striving for the same customer or 


market. 


11. to engage in a concerted refusal to have dealings with (as a store, business, or 


organization)?? usually to express disapproval or to force acceptance of certain 


conditions 
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12. the United States federal department responsible for enforcing federal laws 


(including the enforcement of all civil rights legislation); created in 1870 


13. an independent agency of the United States federal government that maintains 


fair and free competition; enforces federal antitrust laws; educates the public 


about identity theft 


14. The ownership of ideas and control over the tangible or virtual representation of 


those ideas, including patents, copyrights and trade secrets. 


15. Act of setting prices at low levels to force competitors out of the market. 


16. A grant made by a government that confers upon the creator of an invention the 


sole right to make, use, and sell that invention for a set period of time. 


17. Official or legal permission to do or own a specified thing. 


18. An act that requires only that the government prove that the act occurred, 


without regard to its impact.  E.g. price fixing is per se illegal.  Most other 


antitrust violations are weighed under a Rule of Reason.   


19. The laws and institutions that promote competitive markets by making 


monopolization and unreasonable restraints on trade illegal.   


20. One that consumes, especially one that acquires goods or services for direct use 


or ownership rather than for resale or use in production and manufacturing. 


21. The consumer controls the ebbs and flows of goods and their popularity in the 


market 


22. An influence that inhibits or restrains; a limitation. 


23. Triple; in legal context –the plaintiff was awarded treble damages in the lawsuit. 
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24. The proportion of industry sales of a good or service that is controlled by a 


company 


25. the act of forcing out someone or something 


26. occurring in the same period of time 


27. Several corporations combine stock and operate as a giant business. 


      28. A court order prohibiting a party from a specific course of action.  


29. A single firm that controls a sufficiently large part of a market that it has the                      


power to set its own prices without regard to what competitors are doing. 
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HANDOUT 3:  ANTITRUST WORDS TO KNOW (ANSWERS) 
 


1. Antitrust- The laws and institutions that promote competitive markets by 
making illegal monopolization and unreasonable restraints on trade.   


2. Boycott- to engage in a concerted refusal to have dealings with (as a store, 
business, or organization), usually to express disapproval or to force acceptance 
of certain conditions  


3. Cartel- alliance of businesses formed to control production, competition and 
prices 


4. Collusion- A secret agreement between two or more parties for a fraudulent, 
illegal, or deceitful purpose 


5. Competition- Rivalry between two or more businesses striving for the same 
customer or market. 


6. Consumer- One that consumes, especially one that acquires goods or services 
for direct use or ownership rather than for resale or use in production and 
manufacturing. 


7. Consumer Driven Market- The consumer controls the ebbs and flows of goods 
and their popularity in the market 


8. Contemporaneous- occurring in the same period of time 
9. Department of Justice- the United States federal department responsible for 


enforcing federal laws (including the enforcement of the Sherman Act); created 
in 1870 


10. Distributor- One that markets or sells merchandise, especially a wholesaler 
11. Economy- The system or range of economic activity in a country, region, or 


community 
12. Ethics- The rules or standards governing the conduct of a person or the 


members of a profession 
13. Exclude- the act of forcing out or keeping out, someone or something 
14. Federal Trade Commission- an independent agency of the United States 


federal government that maintains fair and free competition; enforces federal 
antitrust laws; and protects consumers from deceptive acts and practices 


15. Injunction- A court order prohibiting a party from a specific course of action. 
16. Intellectual Property- The ownership of ideas and control over the tangible or 


virtual representation of those ideas, including patents, copyrights, and trade 
secrets 


17. License- Official or legal permission to do or own a specified thing. 
18. Market- The entire enterprise of buying and selling commodities and securities. 


In an antitrust context, often refers to a part of an industry in which competing 
products and/or services are offered for sale 
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19. Market Share- The proportion of industry sales of a good or service that is 
controlled by a company 


20. Merger- The permanent union of two or more commercial interests or 
corporations into a single entity. 


21. Monopoly- A single firm that controls a sufficiently large part of a market that it 
has power to set its own prices without regard to what competitors are doing. 


22. Patent- A grant made by government that confers upon the creator of an 
invention the sole right to make, use, license, and sell that invention for a set 
period of time. 


23. Per Se- An act is per se illegal if the government only has to prove that the act 
occurred, without regard to its impact. E.g., price-fixing is per se illegal. Most 
other antitrust violations are weighed under a Rule of Reason. 


24. Predatory pricing-act of setting prices at low levels to force competitors out of 
the market. 


25. Producer- One that produces, especially a person or organization that produces 
goods or services for sale; someone who manufactures something 


26. Restraint- An influence that inhibits or restrains; a limitation. 
27. Supplier- someone whose business is to supply a particular service or 


commodity 
28. Treble-triple; as in the plaintiff was awarded treble damages in the lawsuit. 
29. Trust- several corporations combine stock and operate as a giant business. 
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Handout #4 
 


ANTITRUST PRIMER  
Antitrust in the U.S.: 
simple laws, infinite 
uses 


 
By Kathryn Rubenstein, Court TV  


 
  


 
In 1890, the 51st Congress passed the Sherman Antitrust Act, named for Senator 
John Sherman of Ohio. The law, intended to thwart trusts and monopolies that 
operated in "restraint of trade or commerce," was a response to a growing concern 
over the expanding power of big business. Sherman said at the time that the 
statute "does not announce a new principle of law, but applies old and well 
recognized principles of common law."  
 
While the Sherman Act made it illegal to monopolize or to restrain trade through 
unfair collaborations or conspiracies, the statute didn't specify exactly what 
conduct would be prohibited. That task was left to federal judges who would 
continually shape and change the law.  
 
Early Applications  
Shortly after 1890, antitrust sentiment waned, and the Sherman Act was not 
widely applied. Where it was employed, its effects were often minor.  
In the early days of antitrust legislation, the Supreme Court maintained a strict 
interpretation of the Sherman Act. The first came in 1895 with U.S. v. E.C. Knight 
Co., when the court ruled that the Sherman Act did not apply to a trust composed 
of major sugar producers which controlled 98% of the country's sugar refining 
capacity. The court held that the law did not extend to manufacturing, stating that 
"commerce succeeds to manufacture, and is not a part of it."  
 
The Act's Rebirth  
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During the first decade of the 20th century, concern grew around the country over 
major corporations' growing monopolistic practices. Theodore Roosevelt's "square 
deal" philosophy -- which struck a balance between the rights of companies and 
those of the average citizen -- bolstered the effectiveness of antitrust legislation.  
 
In 1902 Roosevelt began his war on trusts. He persuaded Congress to form a 
Bureau of Corporations to regulate big business and on Feb. 19, he brought his 
first antitrust suit under the Sherman Act against J.P. Morgan's Northern 
Securities Corp.  
 
During his time in office, Roosevelt would file suit against more than 40 large 
corporations.  
 
In Northern Securities Co. v. United States, the Supreme court ruled that the 
Sherman Act could be applied to holding companies. The court stated that an 
arrangement putting two competing railroads under one larger company illegally 
restrained trade.  
 
In 1909, William Howard Taft succeeded Roosevelt both as President and trust-
buster. Under Taft, two historic antitrust cases would further shape the Sherman 
Act. In 1911, American Tobacco was declared an illegal monopoly and was 
broken up into separate companies. That same year, the court ruled that John D. 
Rockefeller's Standard Oil should be broken up into 33 companies.  
 
But the court also qualified their ruling on Standard Oil, stressing that the 
Sherman Act outlawed only unreasonably anticompetitive restraints.  
 
New Laws Arrive  
While the Sherman Act helped the government break up many large trusts, it soon 
proved to be too open to interpretation. Furthermore, the act was often used to 
prosecute labor unions rather than trusts, an eventuality that flew in the face of the 
statute's protect-the-common-man spirit. It would take further legislation to ensure 
the protection of a competitive business climate in the 20th century.  
 
During Woodrow Wilson's "New Freedom," Congress passed the Clayton 
Antitrust Act of 1914. Wilson wanted to create a law that would clearly prohibit 
certain specific business practices: price discrimination; tying together multiple 
products; corporate mergers; and interlocking directorates, trusts formed by 
companies with common members on their respective boards of directors. After 
passing the Clayton Act, Congress created the Federal Trade Commission to 
enforce antitrust law.  
Sherman and Clayton, coupled with the Federal Trade Commission, make up the 
backbone of antitrust law in the U.S.  
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Handout #4: continued (Excerpted – From the FTC Primer) 
The Federal Trade Commission and the Department of Justice are both responsible for 
investigating business practices and for halting anticompetitive activities.  Particularly clear 
cut violations such as price-fixing by direct competitor can be prosecuted as felonies by the 
Justice Department. 


The Bureau of Competition of the Federal Trade Commission (FTC) and the 
Antitrust Division of the U.S. Department of Justice (DOJ) share responsibility for 
enforcing laws that promote competition in the marketplace. Competition benefits 
consumers by keeping prices low and the quality of goods and services high. 


The FTC is a consumer protection agency with two mandates under the FTC Act: to 
guard the marketplace from unfair methods of competition, and to prevent unfair or 
deceptive acts or practices that harm consumers. When the Commission succeeds in doing 
both its jobs, it protects consumer sovereignty -- the freedom to choose goods and services 
in an open marketplace at a price and quality that fit the consumer’s needs -- and fosters 
opportunity for businesses by ensuring a level playing field among competitors. In pursuing 
its work, the FTC can file cases in both federal court and a special administrative forum. 
 
Office of the Assistant Attorney General, United States Department of Justice (DOJ) 
The Division is supervised by an Assistant Attorney General (AAG), who is nominated by 
the President and confirmed by the Senate. The AAG is assisted by five Deputy Assistant 
Attorneys General who may be either career or non-career employees. Each section and 
field office reports to a particular Deputy Assistant Attorney General. The Director and 
Deputy Director of Operations, the Director of Criminal Enforcement, and the 
Economics Director of Enforcement have additional supervisory authority for their 
respective programs and are career employees. The Assistant Attorney General may be 
assisted by special counsel.  
 
 
State Attorney General’s Office- Virtually every State has its own antitrust law, which 
is enforced by the State Attorney General, usually through an Assistant Attorney 
General for Antitrust. The National Association of Attorneys General (NAAG) has an 
antitrust task force that coordinates the various states that happen to be interested in the 
same issue. For the most part, the States apply precedents of U.S. antitrust law, although 
there are minor substantive or procedural differences from State to State. 
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PREPARING 
TO TEACH 


 


 Post lesson outcomes.  


 Quick review of antitrust 
concepts. 


 Show documentary chapter 
#1. 


 Use Handout #1 to debrief 
the documentary chapter. 


 Handout #2: Does this 
violate the Sherman Act? 
strategy  


 Full class discussion based 
on the seven scenarios. 


 


 


 


 


9.18.06 


 


 
Lesson 2: 
Does this violate the Sherman Act? 


 45 minutes 
 
LESSON OVERVIEW 
 
In this lesson students will learn about the history of 
antitrust.  The idea is to give viewers a quick overview 
of the history and rationale for antitrust, expose them 
to the main points included in the Sherman Act and 
involve them in some strategies where they apply their 
newly learned information.   
 
 
 
 
OUTCOMES 


As a result of this lesson, students will be able to: 
*Identify two important protections the government 
provides for consumers; 
*Identify two policy reasons for antitrust laws; 
*Analyze scenarios and identify fair and unfair 
business practices; 
*Apply Sherman Act criteria to scenarios and decide if activity is legal/illegal. 
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CALIFORNIA STATE STANDARDS 


 
Antitrust 
Lessons 


U.S. 
History/8th 
grade  
 


U.S History and 
Geography- Twentieth 
Century/11th Grade  
 


Principles of 
Economics/12th Grade 
 


Lesson 2— 
Does this 
violate the 
Sherman Act? 


4. Discuss 
entrepreneurs, 
industrialists, 
and bankers in 
politics, 
commerce and 
industry(ex: 
Rockefeller)  
 


9.  Understand the effect of 
political programs and 
activities of the Progressives 
(e.g. federal regulation of 
railroad 
transport,...Theodore 
Roosevelt, ...) 
 


12.2 Students analyze the 
elements of America's 
market economy in a global 
setting (No specific 
reference to antitrust, but 
focuses on a market 
economy) 


12.3 Students analyze the 
influence of the federal 
government on the 
American economy. 
(Specific reference to 
"attempting to make 
markets more competitive”) 


 
 
HANDOUTS 
**Handout #1- Discussion Questions for Documentary Chapter #1 (need 
class set) 
** Handout #2- Does this Conduct violate the Sherman Act? (need class set) 
 


Community Resource People  
You might want to invite a lawyer specializing in antitrust law or someone 
from your county prosecutor or state Attorney General’s Office as a resource 
person for this lesson.  Send a copy of the lesson when confirming the date 
and location of the class. 
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WEB RESOURCES 


Federal Trade Commission: 


www.ftc.gov 


US DOJ Antitrust Division: 
www.usdoj.gov/atr/index.html 
 


California Attorney General’s Office  


http://ag.ca.gov/antitrust 


 


 


 


Sherman Antitrust Act 
 
Before students enter the classroom, set up the DVD to show the clip.  When 
the students arrive, explain to then that they will be watching a chapter from 
the Fair fight in the Marketplace, an antitrust documentary, showcasing some of 
the important issues and cases in the history of antitrust in the United States.  
The first chapter focuses on history and public policy issues.    
 
1 
 


Description of Documentary Chapter #1  


 


The documentary begins with a discussion about the history of antitrust.  The 
idea is to give viewers a quick overview of the history and rationale for 
antitrust.  The speakers focus on the benefits of competition in the 
marketplace and how important—and how challenging-- it is to be a 
knowledgeable consumer.  The narrator raises some public policy questions 
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about the historic rationale and the current relevancy of antitrust in the 21st 
century global economy.  What is the role of antitrust in today’s marketplace? 


Some argue that antitrust laws are obsolete.  While others disagree and argue 
that the law is adaptable and plays an important role in ensuring fairness in the 
domestic marketplace, without disadvantaging the U.S. in the global economy. 


 


There is a description of the Standard Oil v. United States case.  Standard Oil 
was owned by John D. Rockefeller.  This 1911 case was a key historic decision 
resulting in the breakup of Standard Oil.  The Supreme Court decided that 
Standard Oil’s actions illegally created a monopoly and resulted in restraint of 
trade---violations of the Sherman Antitrust Act.  The company was broken 
into 33 smaller companies---restoring competition to the market.      


The same law was used seventy years later to break up American Telephone 
and Telegraph Company (ATT) and restore competition to the long distance 
phone industry.   


 
Use these discussion questions with students after you view Documentary 
Chapter #1 of the documentary-- 
 


 
Prior to the passage of the Sherman Act corporations were organizing 
themselves into “trusts”.  Corporations could put together “trusts” that 
controlled large portions of an industry and then set prices, control 
production and drive out any competitors from the market. Standard Oil 
was an example of a trust that controlled production and sale of oil refined 
in the United States. In 1890 with the passage of the Sherman Antitrust 
Act it became illegal to monopolize or to restrain trade through unfair 
collaborations or conspiracies. The Sherman Act did not specify exactly 
what conduct would be prohibited. That task was left to federal judges 
who would continually shape and change the law (In 1914, Congress 
passed the Clayton Act and the Federal Trade Commission Act, which 
provide additional tools for protecting competition). 


 
 
 


1. What was the environment that created the need for the Sherman 
Act in 1890?   
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The goal of antitrust is to protect trade and commerce from unfair methods 
of business competition. Antitrust laws are based on a desire for fairness in 
the marketplace and an understanding that competition will make an economy 
efficient and innovative.   
 
 
 
 
 


  
The breakup of Standard Oil was appealed all the way to the Supreme Court, 
which upheld the breakup of the company.  The Supreme Court decided that 
Standard Oil’s actions created a monopoly and resulted in restraint of trade---
violations of the Sherman Antitrust Act.  The company was broken into 33 
smaller companies---restoring competition to the market.      
 
There were many critics of this decision because as the Standard Oil group 
was broken up, the stocks of the individual entities actually made money, 
further increasing the wealth of the monopolistic stock holders.  On the other 
hand, the oil trust was broken and consumers would thereafter have the 
choice of buying from more than one producer. 
  
 


 
 
 


 
Antitrust protects from those who would charge unfair prices that would 
harm them. It promotes innovation through competition. When consumers 
have choices, if they don’t like the product or the way they are treated by a 
company, they can take their business somewhere else. 
 
2.    Does this Conduct violate the Sherman Act? 
  
Ask students to use Handout #2:  Does this Conduct violate the Sherman Act?  


2.  What is the overarching goal of antitrust?


3.  Why did the government want to break up the Standard Oil Company?


4.  What does antitrust have to do with us as consumers?
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to discuss fair and unfair business activities. Review handout with students. 
First ask students to review the scenarios on their own and fill in the left hand 
side of the chart, then move students into small groups (3-5 students) and ask 
them to analyze and discuss each situation and make a group 
recommendation. Students should work in small groups for 12 -15 minutes. 
Each group should have a reporter who will report the group’s decisions to 
the class. Use a flipchart/chalkboard to record the answers of each group (see 
sample chart below).  After recording the answers discussion should focus on 
the reasons why groups made their decisions.  Check out the answers where 
the groups’ decisions differ and discuss what pros and cons were in the small 
group discussion.   
 
Handout #2:  Does this Conduct violate the Sherman Act? 
TEACHER VERSION 
 
Background 
Section 1 of the Sherman Act says, in effect:   
1.  Every agreement that unreasonably interferes with open competition and 
normal forces of supply and demand (restraint of trade) is illegal and is 
punishable by fine and/or imprisonment. (Other words for “agreement” that 
are sometimes used are “conspiracy” or “collusion.”) 
 
In the early 1900’s Rockefeller and a few other industrialists controlled over 
90 percent of the petroleum industry. The “trust” engaged in a variety of 
anticompetitive acts including predatory pricing, which means that prices are 
set at very low levels to force competitors out of the market. In the Standard 
Oil decision the Supreme Court recognized that taking the Sherman Act 
literally (prohibiting any restraint on commerce) would outlaw too wide a 
range of legitimate actions, so it devised a balancing test called the Rule of 
Reason. The Court determined that under the Rule of Reason a violation can 
be found if:  
1. the defendant has engaged in predatory or anticompetitive conduct;  
2. has intent to monopolize; and  
3. has a dangerous probability of achieving that monopoly power.  
(An act considered so harmful that no further examination is needed, such as 
price-fixing by direct competitors, is considered illegal per se.) 
 
Under the Rule of Reason standard, the Rockefeller Standard Oil Empire was 
found to be in violation of the Sherman Act and was ordered to be split up.  
 
Illegal Per Se 







Street Law’s Antitrust Lessons 
  ©2006 


 


Lesson 2: Does this violate the Sherman Act?  7 


 


Some agreements are illegal as a matter of law and no defenses are available. 
This is called “per se illegal” (“Per se” is Latin for “in itself”). 
Under this category the key questions are – 
*will prices go up (or fail to come down) as a result of the agreement? 
*does it have the effect of shutting off competition?  
 
Three areas where behavior is nearly always considered per se illegal include: 
*Allocation of Markets or Customers 
*Price Fixing 
*Concerted Refusal to Deal 
 
Rule of Reason   
Under the Sherman Act only unreasonable restraints of trade are illegal. Acts 
that are “per se” illegal are considered so clearly unreasonable that further 
weighing is unnecessary. Otherwise, the decisions about reasonableness are 
made on a case-by-case basis.  However there are some issues to consider 
such as- 
*does the agreement suppress competition? 
*is there any justifiable reason for the restraint? 
*what is the impact of the restraint on competition?   
 
 
Directions for Strategy 
In interpreting Section 1 of the Sherman Act, first you must find an 
agreement then there are basically two ways to analyze the situation based on 
past court decisions-  
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          Per Se violations 
 Rule of Reason –weigh the circumstances of case 


 
 
 
 
 
 
 
You are a group of attorneys working for the Justice Department.  You have 
been asked to look at a list of potential cases and recommend what action if 
any should be taken.  If you find an agreement then you are to consider how 
to categorize it for prosecution. The question is should the agreement be 
considered a per se violation or should it be analyzed under the Rule of 
Reason?  Be sure to identify the reasons that support your decisions.  
 
 Possible Actions include- 


A.  No action ---activity appears to be legal. 


Sherman Act-Section #1 
Every agreement that unreasonably interferes with open 


competition and normal forces of supply and demand 
(restraint of trade) is illegal and is punishable by fine and/or 
imprisonment. (Other words for “agreement” that are 
sometimes used are “conspiracy” or “collusion.”) 


Is there an 
agreement? 


YesNo-then there is not a 
violation of this section of 
the Sherman Act. 


Per Se Illegal Rule of Reason 
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B.  Sue the company and characterize the behavior as per se illegal. 
C.  Sue the company and use the Rule of Reason (balancing test). 


 
Use the background information above to help you consider the issues 
involved.  First fill in the information on your own in the column on the left 
then move into your group, discuss the issues and make a group 
recommendation.  As you work keep a list of additional information you 
might want to know in order to reach your decision in each situation. 
 
Does this conduct violate the Sherman Act? 
 
 


**Situation** TEACHER DISCUSSION POINTS 
 
1. Two companies which 


produce tennis racquets 
decide to not compete 
with each other. Instead, 
they agree to set prices 
together and share the 
profits. 


 


 
1.  Just because they produce tennis racquets does not 
necessarily mean that they are competitors. E.g. if one 
produces low price racquets and the other produces 
professional racquets, they may not be in the same market; 
or if one sells only on the east coast and the other only on 
the west coast, they may not be direct competitors. But if 
they are direct competitors (or potential direct competitors) 
and they agree not to enter each other’s market, this would 
be an allocation of markets and likely illegal; if they agree to 
set prices, this would be price-fixing and also illegal. 
 
 


 
2. Company A and Company 


B both manufacture 
knives.  They meet at the 
annual meeting of the 
International Knife Makers 
Association.  During a 
lunch discussion they 
decide to divide the 
country in half with each 
company focusing on half 
the domestic market.  


 


 
2.  This would be called an agreement to allocate markets 
and would be per se illegal. It would eliminate actual 
competition and – if the competitors are currently operating 
in different geographic markets—it might eliminate potential 
competition. 
 


 
3. Three companies make 
designer jeans--very similar 
products---and compete with 
each other through different 
prices and quality to appeal to 
consumers. 
 


 
3. There is nothing illegal about this. It is not even illegal if 
they all charge the same price, as long as they get there 
independently without agreement among them. 
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4. Company A and Company B 
produce toothpaste. Company 
A sets prices so low that 
consumers buy the products 
solely from Company A, 
driving Company B out of 
business. Once Company B is 
out of the picture then 
Company A raises the price of 
its toothpaste.  
 
 


4. This may or may not be predatory pricing, a 
monopolization strategy. In general, we want companies to 
charge low prices. To be illegal, Company A would have to 
set its prices below the cost (the calculation of which is very 
difficult and controversial) of the product and would have to 
have a reasonable expectation that it would recoup the 
money it lost during the period of predation, once Company 
B is out of the market. But what would keep additional 
companies from entering the market if Company A raises its 
prices? What would keep Company B from coming back 
into the market? 
 


 
5. Company A improves its 
televisions while keeping the 
price the same as Company B. 
This increases consumers’ 
demand for the televisions 
from Company A while 
decreasing demand for the 
product from Company B. 
 


 
5. Even if this destroys Company B, it is the essence of 
competition and is not illegal. 
 


 
6. Companies A and B produce 
cake mix. In order to increase 
sales, Company B lowers its 
price below Company A’s. 
 


 
6. Even if Company A loses all its customers, as long as this 
is not predatory pricing, it is legal and in the interests of 
consumers. 
 


 
7. Company A and Company B 
both make jackets.  They raised 
their prices and made an 
agreement never to sell below a 
certain price. 
 


 
7. From these facts it is hard to tell if they are direct 
competitors or whether they agreed to raise their prices. The 
agreement not to sell below a certain price is per se illegal 
price fixing—and you can go to jail for that. 
 


 
                    


 
Debrief of strategy 
One way to debrief is to have all the groups report back and put their results 
on a chart.  If you are short on time you can start with the scenarios where 
there is the most disagreement.   
 
 
Handout  #1 
Discussion Questions for Documentary Chapter #1 
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1.  What was the environment that created the need for the Sherman Act in 
1890?   
 
 
 
 
 
 
2.  What is the overarching goal of antitrust? 
 
 
 
 
 
 
 
 
3.  Why did the government want to breakup the Standard Oil Company? 
 
 
 
 
 
 
      
 
4.  What does antitrust have to do with us as consumers? 
 
 
 
 
 
 
 
 
 
Handout #2:  Does this Conduct violate the Sherman Act?  
 
Background 
 
Section 1 of the Sherman Act says: 
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1.  Every agreement that unreasonably interferes with open competition and normal forces 
of supply and demand (restraint of trade) … shall be deemed guilty of a felony (punishable 
by fine and/or imprisonment). 
 
In the early 1900’s Rockefeller and a few other industrialists controlled over 90 percent of 
the market share in the petroleum industry. The “trust” took advantage of consumers 
through setting prices. This is called predatory pricing and means that prices are set at low 
levels to force competitors out of the market. In the Standard Oil decision the Supreme 
Court recognized that taking the Sherman Act literally (prohibiting any restraint on 
commerce) would outlaw too wide a range of legitimate actions, so it devised a balancing 
test called the Rule of Reason. The Court determined that under the Rule of Reason a 
violation can be found if:  
1. the defendant has engaged in predatory or anticompetitive conduct;  
2. has intent to monopolize; and  
3. has a dangerous probability of achieving that monopoly power.  
(An act considered so harmful that no further examination is needed, such as price-fixing 
by direct competitors, is considered illegal per se.) 
 
Under the Rule of Reason standard, the Rockefeller Standard Oil Empire was found to be 
in violation of the Sherman Act and was ordered to be split up.  
 
Illegal Per Se 
Some agreements are illegal as a matter of law and no defenses are available. This is called 
“per se illegal.” 
Under this category the key questions are – 
*will prices go up (or fail to come down) as a result of the agreement? 
*does it have the effect of shutting off competition?  
 
Three areas where behavior is nearly always considered per se illegal include: 
*Allocation of Markets or Customers 
*Price Fixing 
*Concerted Refusal to Deal 
 
 
Rule of Reason   
Under the Sherman Act only unreasonable restraints of trade are illegal.  The decisions 
about reasonableness are made on a case-by-case basis.  However there are some issues to 
consider such as- 
*does the agreement suppress competition? 
*is there any justifiable reason for the restraint? 
*what is the impact of the restraint on competition?   
 
 
Directions for Strategy 
In interpreting Section 1 of the Sherman Act, first you must find an agreement then there 
are basically two ways to analyze the situation based on past court decisions-  
 Per Se violations 
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 Rule of Reason –weigh the circumstances of case 
 


 
 
 
 
 
 
 
 
 
 
You are a group of attorneys working for the Justice Department.  You have been asked to 
look at a list of potential cases and recommend what action if any should be taken.  If you 
find an agreement then you are to consider how to categorize it for prosecution. The 
question is should the agreement be considered a per se violation or should it be analyzed 
under the Rule of Reason?   
Be sure to identify the reasons that support your decisions.  
Possible Actions include- 


A.  No action ---activity appears to be legal. 
B.  Sue the company and characterize the behavior as per se illegal. 
C.  Sue the company and use the Rule of Reason (balancing test). 


 
Use the background information above to help you consider the issues involved.  First fill 
in the information on your own in the column on the left then move into your group, 
discuss the issues and make a group recommendation.  As you work keep a list of 
additional information you might want to know in order to reach your decision in each 
situation. 
 


Sherman Act-Section #1 
Every agreement that unreasonably interferes with open 


competition and normal forces of supply and demand 
(restraint of trade) is illegal and is punishable by fine and/or 
imprisonment. (Other words for “agreement” that are 
sometimes used are “conspiracy” or “collusion.”)


Is there an 
agreement? 


Yes


No-then there is not a 
violation of this section of 
the Sherman Act. 


Per Se Illegal Rule of Reason 
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Does this conduct violate the Sherman Act? 
 
 


**My Choice and 
Reasons** 


**Situation** **Group Choice and 
Reasons** 


  
1.  Two companies which 
produce tennis racquets 
decide to not compete with 
each other. Instead, they 
agree to set prices together 
and share the profits. 
 


 
 


  
2.  Company A and 
Company B both 
manufacture knives.  They 
meet at the annual meeting 
of the International Knife 
Makers Association.  During 
a lunch discussion they 
decide to divide the country 
in half with each company 
focusing on half the 
domestic market.  
 


 


  
3. Three companies make 


designer jeans--very 
similar products---and 
compete with each other 
through different prices 
and quality to appeal to 
consumers. 


 
 
 


 


  
4. Company A and 
Company B produce 
toothpaste. Company A sets 
prices so low that consumers 
buy the products solely from 
Company A, driving 
Company B out of business. 
Once Company B is out of 
the picture then Company A 
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raises the price of their 
toothpaste.  
 
 


  
5. Company A improves 
their televisions while 
keeping the price the same 
as Company B. This 
increases consumers’ 
demand for the televisions 
from Company A while 
decreasing demand for the 
product from Company B. 
 


 


  
6. Company A and B 
produce cake mix. In order 
to increase sales, Company 
B lowers their price below 
Company A’s. 
 


 


  
7. Company A and 
Company B both make 
jackets.  They raised their 
prices and made an 
agreement never to sell 
below a certain price. 
 


 


 
                    
  





